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U.S. Customs Service 


General Notices 


PROPOSED AGENCY INFORMATION COLLECTION ACTIVITIES; 
COMMENT REQUEST, PUBLIC INPUT 


AUTHORIZATION OF BONDED CARRIERS TO TRANSPORT CARGO WITHIN 
Port LIMITS WITHOUT OBTAINING CARTMAN’S LICENSE 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Authorization of Bonded Carri- 
ers to Transport Cargo Within Port Limits Without Obtaining 
Cartman’s License. This request for comment is being made pursuant 


to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before January 15, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 
44 U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of 
the burden estimates and ways to minimize the burden including the 
use of automated collection techniques or the use of other forms of 
information technology, as well as other relevant aspects of the 
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information collection. The comments that are submitted will be sum- 
marized and included in Customs request for Office of Management and 
Budget (OMB) approval. All comments will become a matter of public 
record. In this document Customs is soliciting comments concerning 
the following information collection: 

Title: Authorization of Bonded Carriers To Transport Cargo Within 
Port Limits Without Obtaining Cartman’s License 

OMB Number: 1515-0193 

Form Number: N/A 

Abstract: This collection of information authorizes the approval of a 
bond and license to transact business as a cartman or a lighterman for 
the cartage or lighterage of merchandise entered for warehouse, desig- 
nated for examination, taken to container stations, or taken into cus- 
tody as unclaimed. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 250 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 42 


Dated: November 22, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, November 28, 1995 (60 FR 58725)] 





PROPOSED AGENCY INFORMATION COLLECTION ACTIVITIES; 
COMMENT REQUEST, PUBLIC INPUT 


REQUEST FOR INFORMATION 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Request for Information. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before January 15, 
1996, to be assured of consideration. 
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ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public: and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Request for Information 

OMB Number: 1515-0068 

Form Number: CF-28 

Abstract: This collection of information is requested by Customs to 
provide additional information from importers if sufficient informa- 
tion is not provided on the invoice or entry documentation. This helps 
Customs Officers in ascertaining the classification and rate of duty on 
imported merchandise. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 60,000 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 30,000 


Dated: November 22, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, November 28, 1995 (60 FR 58725)] 
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PROPOSED AGENCY INFORMATION COLLECTION ACTIVITIES; 
COMMENT REQUEST, PUBLIC INPUT 


MANUFACTURER/SHIPPER IDENTIFICATION REQUIRED AT TIME OF ENTRY 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice.and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customsinvitesthe | 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Manufacturer/Shipper Identi- 
fication Required at Time of Entry. This request for comment is being 
made pursuant to the Paperwork Reduction Act of 1995 (Public Law 
104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before January 15, 
1996, to be assured of consideration. 


ADDRESS: Direct ‘all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 


tution Avenue N.W,, Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments:concerning the fol- 
lowing information collection: 

Title: Manufacturer/Shipper Identification Required at Time of 
Entry 

OMB Number: 1515-0170 

Form Number: N/A 

Abstract: This collection of information requires that all importers 
provide the name and complete address of the individual or firm who is 
responsible for invoicing the merchandise. This information assists 
Customs in the selection process for intensive examinations or scrutiny 
of those shipments that are considered high risk for violations. 
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Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 119,570 

Estimated Time Per Respondent: 3 minutes 

Estimated Total Annual Burden Hours: 5,978 


Dated: November 22, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


[Published in the Federal Register, November 28, 1995 (60 FR 58724)] 





PROPOSED AGENCY INFORMATION COLLECTION ACTIVITIES; 
COMMENT REQUEST, PUBLIC INPUT 


REPORT OF INTERNATIONAL TRANSPORTATION OF 
CURRENCY OR MONETARY INSTRUMENTS 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning Report of International Trans- 
portation of Currency or Monetary Instruments. This request for 
comment is being made pursuant to the Paperwork Reduction Act of 
1995 (Public Law 104-13; 44 U.S.C. 3506(c)(2)(A)). 


DATES: Written comments should be received on or before January 15, 
1996, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, 
Printing and Records Services Group, Room 6216, 1301 Constitution 
Ave., N.W., Washington, DC 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn: Norman Waits, Room 6216, 1301 Consti- 
tution Avenue N.W., Washington, DC 20229, Tel. (202) 927-1551. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
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suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Report of International Transportation of Currency or Mone- 
tary Instruments 

OMB Number: 1515-0079 

Form Number: CF-4790 

Abstract: This collection of information is required to provide Cus- 
toms Agents with an established record, where none prevoiously 
existed, of currency and negotiable instruments entering the United 
States, and has a high level of usefulness in criminal, tax and regulatory 
investigations and proceedings. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 178,943 

Estimated Time Per Respondent: 10 minutes 

Estimated Total Annual Burden Hours: 29,830 


Dated: November 22, 1995. 


V. CAROL BARR, 
Leader, 
Printing and Records Services Group. 


{Published in the Federal Register, November 28, 1995 (60 FR 58725)] 





U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, November 28, 1995. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF A PADDED TEXTILE 
SHAMROCK PIN 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a padded textile shamrock pin. Comments are invited on 
the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 12, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. Franklin Court), Washington, DC, 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a padded textile shamrock pin. Comments are invited on 
the correctness of the proposed ruling. 

In Headquarters Ruling letter (HRL) 083788, dated March 30, 1989, 
the merchandise was classified within subheading 9505.90.6000, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), 
the provision for festive, carnival or other entertainment articles, 
including magic tricks and practical joke articles, parts and accessories 
thereof, other, other, and dutiable at the rate of 3.1 percent, ad valorem 
(currently, all the provisions of heeding 9505, HTSUSA, are duty free 
under the column one rate). HRL 083788, is set forth in “Attachment A” 
to this document. 

The article described in HRL 083788, is a pin, which would be pur- 
chased and intended to function primarily as “personal adornment” 
rather than as a “decoration” which is required for classification as a 
festive article. At this time, we have determined that the product is 
properly classifiable under subheading 6217.10.9030, HTSUSA, which 
provides for “Other made up clothing accessories; parts of garments or 
of clothing accessories, other than those of heading 6212: Accessories: 
Other: Of man-made fibers” which is dutiable under the general col- 
umn one rate of 15.4 percent ad valorem. The quota category is 659. 

Customs intends to revoke HRL 083788, to reflect the proper classifi- 
cation of the padded textile shamrock. Before taking this action, consid- 
eration will be given to any written comments timely received. 
Proposed HRL 958406 is set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 22, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 








U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, March 30, 1989. 


CLA-2 CO:R:C:G 083788 DSN 
Category: Classification 


Tariff No. 9505.90.6000 
Ms. LAURA FUMAGALLI 


DAKIN, INC. 
PO. Box 7746 
San Francisco, CA 94120 


Re: Classification of padded textile shamrock. 


DEAR MS. FUMAGALLI: 


This is in response to your inquiry of February 3, 1989, in which you requested a tariff 
classification ruling under the Harmonized Tariff Schedule of the United States Annotated 


(HTSUSA), for five articles. This ruling is for the shamrock produced in Korea. A sample 
was submitted for review. 


Facts: 


The sample at issue is designed in the shape of a shamrock with the message “Happy St. 
Paddy’s Day!” displayed on the front. The shamrock is composed of man-made fibers and 
stuffed with polyester staple fibers. The shamrock has a bow sewn by the stem anda metal 
clip on the back to attach to clothing. You indicate that the finished product will include a 
musical chip which will be activated by squeezing the shamrock, The music will probably be 
of an Irish jig. 

Issue: 


Whether the sample at issue is classified under heading 9505, HTSUSA. 
Law and Analysis: 


Heading 9505, HTSUSA, provides for festive, carnival or other entertainment articles, 
including conjuring tricks and novelty jokes. The Explanatory Notes constitute the official 
interpretation of the tariff at the international level. The Explanatory Notes to heading 
9505, HTSUSA, states that the heading covers decorations such as festoons, garlands, Chi- 
nese lanterns, other Christmas decorations, and those articles which are traditionally 
associated with a particular festival. The shamrock at issue is a novelty item like those 
mentioned above that is traditionally associated with the celebration of St. Patrick’s Day. 
The shamrock has no other use than as a festival article by virtue of having “Happy St. 
Paddy’s Day” displayed on the front. It is clearly designed asa festive entertainment article 
to be attached to one’s clothing while celebrating one particular day. Therefore, the sham- 
rock is classified under heading 9505, HTSUSA. 


Holding: 


In view of the foregoing, the shamrock at issue is classified under subheading 
9505,90.6000, HTSUSA, which provides for festive, carnival or other entertainment 
articles, including magic tricks and practical joke articles, parts and accessories thereof, 
other, other, and dutiable at the rate of 3.1 percent ad valorem 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958406 ASM 
Category: Classification 


Tariff No. 6217.10.9030 
Ms. LAURA FUMAGALLI 


DAKIN, INC. 
PO. Box 7746 
San Francisco, CA 94120 


Re: Proposed revocation of HRL 083788 concerning the tariff classification of a padded 
textile shamrock pin. 


DEAR MS. FUMAGALLI: 


This letter concerns the proposed revocation of Headquarters Ruling Letter (HRL) 
083788, dated March 30, 1989, regarding the classification of a padded textile shamrock 
pin. 


Facts: 


In HRL 083788, the subject merchandise was described as designed in the shape of a 
shamrock with the message “Happy St. Paddy’s Day!” displayed on the front. The sham- 
rock is composed of man-made fibers and stuffed with Polyester staple fibers. The sham- 
rock has a bow sewn by the stem and a metal clip on the back to attach to clothing. It was 
further indicated in HRL 083788 that the finished product would include a musical chip to 
be activated by squeezing the shamrock. The music was to be of an Irish jig. 

HRL 083788 classified the padded textile shamrock pin under subheading 9505.90.6000, 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA), as festive, carni- 
val or other entertainment articles, including magic tricks and practical joke articles, parts 
and accessories thereof, other, other, and dutiable at the rate of 3.1 percent, ad valorem 


(currently, all the provisions of heading 9505, HTSUSA, are duty free under the column 
one rate). 


Issue: 


Whether the sample at issue is classifiable as a festive article in heading 9505, HTSUSA, 
or as an other made up clothing accessories of heading 6217, HTSUSA. 


Law and Analysis: 


Classification of merchandise under the HTSUSA is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). As stated in GRI 1, the classification is determined 
first in accordance with the terms of the headings which must be read in conjunction with 
the relative section and chapter notes. If GRI 1 fails to classify the goods and if the headings 
and legal notes do not otherwise require, the remaining GRI’s are applied in their appropri- 
ate order. The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN’s), facilitate classification under the HTSUSA by offering guidance in under- 
standing the scope of headings and GRI’s. 

Heading 9505, HTSUSA, includes articles which are for “Festive, carnival, or other 
entertainment purposes.” The EN’s to 9505, state that the heading covers: 


(A) Festive, carnival or other entertainment articles, which in view of their intended 
use are generally made of non-durable material. They include: 
(1) Decorations such as festoons, garlands, Chinese lanterns, etc., as well as vari- 
ous decorative articles made of paper, metal foil, glass fibre, etc., for Christmas 
trees (e.g., tinsel, stars, icicles), artificial snow, coloured balls, bells lanterns, etc. 
Cake and other decorations (e.g., animals, flags) which are traditionally 
associated with a particular festival are also classified here. 
a BS * * * * * 


In general, merchandise is classifiable in heading 9505, HTSUSA as a festive article 
when the article, as a whole, meets the following criteria: 


1. is of nondurable material or, generally, is not purchased because of its extreme 
worth, or intrinsic value (e.g., paper, cardboard, metal foil, glass fiber, plastic, wood); 
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- functions primarily as a decoration (e.g., its primary function is not utilitarian); 
an 
3. is traditionally associated or used with a particular festival (e.g., stockings and 
tree ornaments for Christmas, decorative eggs for Easter). 

Although this product may be of nondurable material, we have determined that it does 
not meet the criteria established for classification as a “festive” article within heading 
9505, HTSUSA. The article is purchased and intended to function primarily as “personal 
adornment” rather than as a “decoration” which is required for classification as a festive 
article. 

In HRL 087960, dated January, 1991, which involved the classification of an article 
claimed to be a “Christmas Corsage” pin, it was stated that “Although an article may have 
the design or ornamentation appropriate for use during.a specific holiday, it may still not 
qualify for classification in the festive article provision.” Further, in HRL 951137, dated 
February 17, 1993, in classifying “pop-up” pins described as having various heart and ani- 
mal shapes, and the messages “I Love You” or “You’re Special,” it was determined that “the 
motif of an article is not dispositive of its classification and, consequently, does not trans- 
form an item into a festive article.” In both HRL 087960 and HRL 951137, the pins were 
classified under subheading 7117.90.5000, HTSUSA, as imitation jewelry (see also HRL 
087109, dated August 16,.1990, which classified a “Dancing Halloween Skeleton” pin in 
heading 7117, HTSUSA, as imitation jewelry). 

Finally, in HRL 958167, dated August 30, 1995, a textile shamrock pin bearing the words 
“Happy St. Patrick’s Day” was classified under subheading 6217.10.9030 HTSUSA, 
because it was determined that the merchandise did not satisfy the requirements for classi- 
fication of an article under the festive article provision in heading 9505, HTSUSA, and was 
excluded from classification in chapter 71, HTSUSA (see legal notes to chapter 71, which 
state that the chapter does not cover goods of section XI, textile and textile articles). Fur- 
ther, the ruling notes that Customs has classified similar textile pins under the appropriate 
provisions in heading 6217, HTSUSA, as other made up clothing accessories which are sim- 
ilar to the idea of “badges” affixed to clothing by a pin and thus considered accessories to 
garments. 

In view of the foregoing, it is our determination that the pin which was classified in HRL 
083788, as a “festive article” under heading 9505, HTSUSA, should now be classified as a 
“clothing accessory” under heading 6217, HTSUSA. 


Holding: 


The article identified in HRL 083733, dated March 30, 1989, as apadded shamrock pin, is 
properly classified under subheading 6217.10.9030, which provides for “Other made up 
clothing accessories; parts of garments or of clothing accessories other than those of head- 
ing 6212: Accessories: Other: Of man-made fibers” which is dutiable under the general col- 
umn one rate of 15.4 percent ad valorem. The quota category is 659. 

The designated textile and apparel categories may be subdivided into parts. Ifso, the visa 
and quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available we 
suggest your client check, close to the time of shipment, the Status Report on Current 
Import Quotas (Restraint Levels), an issuance of the U.S. Customs Service which is 
updated weekly and is available at the local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, your client should contact the 
local Customs office prior to importing the merchandise to determine the current status of 
any import restraints or requirements 

HRL 083788 is hereby revoked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF TOYS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling letter pertaining 
to the tariff classification of doll-related, toy carrying cases. Comments 
are invited with respect to the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 12, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, NW. (Franklin Court), Washington, DC 20229. Comments sub- 
mitted may be inspected at the Tariff Classification Appeals Division, 
Office of Regulations and Rulings, located at Franklin Court, 1099 14th 
St., NW., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Office of 
Regulations and Rulings, Textile Branch, (202) 482-6976. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057 (1993)), this notice advises inter- 
ested parties that Customs intends to modify a ruling letter pertaining 
to the classification of four small doll-related carrying cases. Comments 
are invited with respect to the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 809098, issued April 28, 1995, 
Customs classified four small carrying cases (with outer surfaces of var- 
ious materials) in heading 4202, Harmonized Tariff Schedule of the 
United States (HTSUS), as trunks, suitcases, vanity case * * * and simi- 
lar containers. The ruling is set forth as Attachment “A” to this docu- 
ment. 

Upon further review of the ruling, it is Customs position that, 
although the articles are able to function as carrying cases, they are 
principally designed for amusement and should be classified in sub- 
heading 9503.90.0030, HTSUSA, as “Other toys * * * and accessories 
thereof: Other, Other: Other toys (except models), not having a spring 
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mechanism.” The proposed ruling modifying NYRL 809098 is set forth 
as Attachment “B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 22, 1995. 


HUBBARD VOLENICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF 'THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, April, 28, 1995. 


CLA-2-42:S:N:N6:341 809098 
Category: Classification 
Tariff No. 4202.12.2085, 


4202.12.8030 and 4202.19.0000 
MR. EDWARD HOLUB 


PLEASANT COMPANY 
8400 Fairway Place 
Middleton, WI 53562-0998 


Re: The tariff classification of carrying cases from Taiwan and/or China. 


DEAR Mr. HOLUvs: 

In your letter dated April 5, 1995, you requested a classification ruling for carrying cases. 

The samples submitted, item numbers EWAL-01, MWAL-01, SWAL-01 and AWAL-01, 
are small carrying cases designed to contain a doll accessories. Items EWAL-01 and 
SWAL-01 are composed of an outer surface of vinyl]. Item MWAL-01 is covered with a fab- 
ric which appears to be of man-made material, and item AWAL-01 is covered with paper 
and has a leather carrying strap. The items either simulate trunks, suitcases and/or hat 
boxes. 

The applicable subheading for Items EWAL-01 and SWAL-01, the carrying cases of 
vinyl, will be 4202.12.2085, Harmonized Tariff Schedule of the United States (HTS), which 
provides for attache cases, briefcases, school satchels, occupational luggage cases and simi- 
lar containers, with outer surface of plastics, other, other. The duty rate will be 20 percent 
ad valorem. 

The applicable subheading for Item MWAL-01, the carrying case of man-made textile 
material, will be 4202.12.8030, HTS, which provides for attache cases, briefcases, school 
satchels, occupational luggage cases and similar containers, with outer surface of textile 
materials, other, other, of man-made fibers. The duty rate will be 19.8 percent ad valorem. 

Items classifiable under 4:02.12.8030 fall within textile category designation 670. Based 
upon international textile trade agreements products of Taiwan and China are subject to 
quota and the requirement of a visa. 

The applicable subheading for Item AWAL-01, the carrying case of paper, will be 
4202.19.0000, HTS, which provides for trunks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels and similar containers, other. The duty rate will be 20 percent ad val- 
orem. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
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gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:TE 958180 GGD 
Category: Classification 
Tariff No. 9503.90.0030 
SUZANNE B. BARNETT. ESQUIRE 
GRUNFELD, DESIDERIO, LEBOWITZ & SILVERMAN 
245 Park Avenue 
New York, NY 10167-0002 


Re: Modification of New York Ruling Letter (NYRL) 809098; “Doll-Related Toy Cases;” 
other toys; not carrying cases of 4202, HTSUS. 


DEAR MS. BARNETT: 

This letter is in response to your request dated July 13, 1995, on behalf of your client, 
Pleasant Company, for reconsideration of NYRL 809098, issued April 28, 1995, concerning 
the classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of four doll-related carrying cases imported from Taiwan and/or China. Sam- 
ples were submitted with the request. 

In NYRL 809098, Customs classified four small carrying cases. Two vinyl-covered cases 
were classified in subheading 4202.12.2085, HTSUSA, the provision for “Trunks, suit- 
cases, vanity cases, attache cases, briefcases, school satchels and similar containers: With 
outer surface of plastics or of textile materials: With outer surface of plastics, Other: 
Other.” One case covered with textile materials was classified in subheading 4202.12.8030, 
HTSUSA, textile category 670, the provision for “Trunks * * * and similar containers: 
With outer surface of plastics or of textile materials: With outer surface of textile materials: 
Other, Attache cases, brief cases, school satchels, occupational luggage cases and similar 
containers: Other: Of man-made fibers.” One paper-covered case was classified in sub- 
heading 4202.19.0000, HTSUSA, the provision for “Trunks * * * and similar containers: 
Other.” We have reviewed NYRL 809098 and have found it to be partially in error. The cor- 
rect classification is as follows. 


Facts: 


Each of the four sample articles is a small, sturdy replica of a period travel case that is 
designed not only to contain/transport a large doll’s accessories, but also (and principally) 
to be played with while playing with a doll. Item no. EWAL-01 is a vinyl-covered, decora- 
tively-trimmed replica of a rounded-top, trunk-style case, measuring approximately 5% 
inches in length by 3 inches in width by 3% inches in height. Item no. SWAL-01 is a vinyl- 
covered replica of a valise, measuring approximately 6 inches in length by 3 inches in width 
by 4 inches in height. Item no. MWAL-01 is a plaid fabric-covered, decoratively trimmed 
replica of a suitcase, measuring approximately 6 inches in length by 2% inches in width by 
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4 inches in height. Item no. AWAL-01 is a decorative, paper-covered, oval-shaped replica of 
a bandbox (hatbox) with leather straps. The item measures approximately 5 inches in 
length by 4 inches in width by 3 inches in height. All of the articles open and close. All (with 
the exception of the bandbox, which has only small straps) have latches and small handles. 
The cases are marketed as accessories to dolls in “The American Girls Collection,” a line of 
historically authentic books, dolls, and related accessories. The size of the cases is essen- 
tially proportional to dolls that measure approximately 18 inches in height. 


Issue: 


Whether the articles are classified in heading 4202, HTSUS, as trunks, suitcases, vanity 
cases * * * and similar containers; or in heading 9503, HTSUS, as other toys not having a 
spring mechanism. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the harmonized system is such that virtually all 
goods are classified by application of GRI 1, that is, according to the terms of the headings of 
the tariff schedule and any relative Section or Chapter Notes. In the event that the goods 
cannot be classified solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRIs may then be applied. The Explanatory Notes (EN) 
to the Harmonized Commodity Description and Coding System, which represent the offi- 
cial interpretation of the tariff at the international level, facilitate classification under the 
HTSUS by offering guidance in understanding the scope of the headings and GRIs. 

Heading 4202, HTSUS, provides, in part, for “Trunks, suitcases, vanity cases * * * and 
similar containers * * *.” Note 1(1) to chapter 42 states that “[t]his chapter does not cover: 
Articles of chapter 95 (for example, toys, games, sports equipment) * * *.” The EN to head- 
ing 4202 indicate that the containers covered by the heading may be rigid or with a rigid 
foundation, or soft and without foundation, and that the articles covered by the first part of 
the heading may be of any material. 

In Totes, Incorporated v. United States, Slip Op. 94-154, the Court of International 
Trade (CIT) held that the essential characteristics and purposes of the heading 4202 exem- 
plars are to organize, store, protect and carry various items. Although the four carrying 
cases are able to serve the purposes enumerated by the CIT, the items are not, in essence, 
principally functional. 

Chapter 95, HTSUS, covers “toys, games and sports equipment; parts and accessories 
thereof.” Note 1(d) to chapter 95 states that “[t]his chapter does not cover: Sports bags or 
other containers of heading 4202 * * *.” Heading 9503, HTSUS, provides for “Other toys 
* * * and accessories thereof,” i.e., all toys not specifically provided for in the other head- 
ings of chapter 95. Although the term “toy” is not defined in the tariff, the EN to chapter 95 
indicate that a toy is an article designed for the amusement of children or adults. It has 
been Customs position that the amusement requirement means that toys should be 
designed and used principally for amusement. The EN to heading 9503 indicate that cer- 
tain toys (e.g., electric irons, sewing machines, musical instruments, etc.) may be capable 
of a limited “use,” but they are generally distinguishable by their size and limited capacity 
from real sewing machines, etc. 

Although the four cases are small replicas of full-size, period travel cases, only the size of 
the handles/straps limits their uses as functional containers. It is the fact that the articles 
are designed principally for amusement (i.e., doll play), however, that precludes them from 
being prima facie classifiable in heading 4202, HTSUS. As toys, the items are excluded from 
coverage in heading 4202 by Note 1(1) to chapter 42. It is our determination that heading 
9503 most accurately provides for the four small carrying cases, and that they are classified 
in subheading 9503.90.0030, HTSUSA: 


Holding: 

The four carrying cases, identified by item nos. EWAL-01, SWAL-01, MWAL-01, and 
AWAL-01, are properly classified in subheading 9503.90.0030, HTSUSA, the provision for 
“Other toys * * * and accessories thereof: Other: Other: Other toys (except models), not 
having a spring mechanism.” The applicable duty rate is free. 

NYRL 809098, issued April 28, 1995, is hereby modified. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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PROPOSED MODIFICATION OF RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF ACYCLOVIR 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify three rulings pertaining to the tar- 
iff classification of Acyclovir (CAS 59277-89-3). Comments are invited 
on the correctness of the proposed rulings. 


DATE: Comments must be received on or before January 12, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, N.W. (Franklin Court), Washington, DC, 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, N.W., Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Classification Branch, (202-482-6958). 


SUPPLEMENTARY INFORMATION 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107, Stat. 2057), this notice advises interested 
parties that Customs intends to modify three rulings pertaining to the 
tariff classification of Acyclovir (CAS 59277-89-3). Comments are 
invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 840663, dated May 18, 1989, and 
NYRL 845649, dated October 17, 1989, the drug, Acyclovir was classi- 
fied within subheading 2933.90.2800, Harmonized TarlIff Schedule of 
the United States Annotated (HTSUSA), dutiable at 8.1 percent ad val- 
orem under the general column one rate. NYRL 889635, dated October 
8, 1993, classified Acyclovir under subheading 2933.90.9000, HTSUSA, 
dutiable under the general column one rate, at 3.7 percent ad valorem. 
NYRL 840663, 845649, and 889635, are set forth in “Attachment A” to 
this document. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable 
in subheading 2933.59, HTSUSA, and it is our determination that this 
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product would thereby be precluded from classification in any other 
subheading. Accordingly, to GRI 1, Acyclovir is properly classifiable 
within subheading 2933.59.5900, HTSUSA, which specifically provides 
for heterocyclic compounds containing a pyrimidine ring, as follows: 
“Heterocyclic compounds with nitrogen hetero-atom(s) only; nucleic 
acids and their salts: Compounds containing a pyrimidine ring 
(whether or not hydrogenated) or piperazine ring in the structure; 
nucleic acids and their salts: Other: Drugs: Other.” The rate of duty at 
the general column one rate is 3.7 percent ad valorem. 

Customs intends to modify NYRL 840663, 845649, and 889635, to 
reflect the proper classification of Acyclovir. Before taking this action, 
consideration will be given to any written comments timely received. 
Proposed Headquarters Ruling Letters (HRL) 958635, 958636, 958637, 
are set forth in “Attachment B” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), wil! not be entertained for actions occurring on 
or after the date of publication this notice. 


Dated: November, 21, 1995. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, May 18, 1989. 


CLA-2-20:S:N:N1:238 8400663 
Category: Classification 
Tariff No. 2921.49.2000, 
2933.90.2800 and 2933.90.3600 
Ms. ALICE M. WHITE 
S.S.T. CORPORATION 
635 Brighton Road (PO. Box 1649) 
Clifton, NJ 07015-1649 


Re: The tariff classification of three chemical products from Italy and Ireland. 


DEAR MS. WHITE: 

In your letter dated May 1, 1989 you requested a tariff classification ruling. 

The applicable Harmonized Tariff Schedule of the United States (HTS) ie and 
duty rates for these three products will be as follows: 





Duty rate 
(ad valorem) 
Product HTS (percent) 


Amitriptyline hydrochloride 2921.49.2000 
Acyclovir 2933.90.2800 
Amiloride hydrochloride 2933.90.3600 
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This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 

Acopy of this ruling letter should be attached to the entry documents filed a the time this 
merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, October 17, 1989. 


CLA-2-29:S:N:N1:238 845649 
Category: Classification 
Tariff No. 2924.29.3950, 2933.59.3000, 


2933.90.2800, 2935.00.4500, and 2941.40.0000 
Ms. CHARLENE WAKAI 


BETACHEM INC. 
PO. Box 682 
Franklin Lakes, NJ 07417 


Re: The tariff classification of five chemical products from France and Czechoslovakia. 


DEAR MS. WaAKAI: 


In your, letter dated September 18, 1989 you requested a tariff classification ruling. 
The applicable Harmonized Tariff Schedule of the United States (HTS) subheadings and 
duty rates for these products are indicated below. The duty rates applicable to shipments 


from France are exhibited under Column 1, those from Czechoslovakia are exhibited under 
column 2. 





Product HTS Duty rate 





Acebutolol hydrochloride .... 


Buspirone hydrochloride .... 


Acyclovir 


Bumetanide 


Chloramphenicol 


2924.29.3950 .... 


2933.59.3000 .... 


2933.90.2800 .... 


2935.00.4500 .... 


2941.40.0000 ... 


Column 1— 6.8% 
Column 2— 15.4¢ 
47.5% 


Column 1— 3.7% 
Column 2—25.0% 


Column 1— 8.1% 
Column 2— 15.4¢ 
67.5% 


Column 1— 6.9% 
Column 2— 15.4¢ 
45.0% 
Column 1— 6.6% 
Column 2— 15.4¢ 
45.0% 


ad valorem 
per kilo plus 
ad valorem 


ad valorem 
ad valorem 


ad valorem 
per kilo plus 
ad valorem 


ad valorem 
per kilo plus 
ad valorem 


ad valorem 
per kilo plus 
ad valorem 





This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 
This merchandise may be subject to the regulations of the Food and Drug Administra- 


tion. You way contact them at 5600 Fishers Lane, Rockville, Maryland 20857, telephone 
number (202) 443-3380. 
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A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMS SERVICE, 
New York, NY, October 8, 1993. 


CLA-2-29:8:N:N7:238 889635 
Category: Classification 
Tariff No. 2933.90.9000, 


2933.90.2600 and 2933.90.5590 
Ms. JOAN VON DOEHREN 


INTERCHEM CORPORATION 
120 Rt. 17 North, Suite 115 
Paramus, NJ 07652 


Re: The tariff classification of three drugs: Acyclovir (CAS 59277-89-3), Astemizole (CAS 
68844—77-9), and Carprofen (CAS 53716-49-7), all imported in bulk form, from Spain 
and Finland. 


DEAR MR. VON DOEHREN: 


In your letter dated August 19, 1993, you requested a tariff classification ruling. 

Acyclovir is an antiviral drug; Astemizole is an anti-allergic and antihistaminic drug; 
and Carprofen is an anti-inflammatory drug. 

The applicable subheading for Acyclovir will be 2933.90.9000, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for heterocyclic compounds with nitrogen 
hetero-atom(s) only; nucleic acids and their salts: other: other: other: drugs. The rate of 
duty will be 3.7 percent ad valorem. 

The applicable subheading for Astemizole will be 2933.90.2600, HTS, which provides for 
heterocyclic compounds with nitrogen hetero-atom(s) only: nucleic acids and their salts: 
aromatic or modified aromatic: other: drugs: antihistamines. The rate of duty will be 6.6 
percent ad valorem. 

The applicable subheading for Carprofen will be 2933.90.5590, HTS, which provides for 
heterocyclic compounds with nitrogen hetero-atom(s) only; nucleic acids and their salts: 
aromatic or modified aromatic: other: drugs: drugs primarily affecting the central nervous 
system: analgesics, anti-pyretics and nonhormonal anti-inflammatory agents: other. The 
rate of duty will be 6.8 percent ad valorem. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, telephone number 
(202) 857-8400. 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.ER. 177). 

A copy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is imported. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CusTOMs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958635 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. ALICE WHITE 


S.S.T. CORPORATION 
635 Brighton Road (PO. Box 1649) 
Clifton, NJ 07015-1649 


Re: Proposed modification of NYRL 840663 concerning the tariff classification of Acyclo- 
vir (CAS 59277-89-3). 


DEAR Ms. WHITE: 


This letter concerns the modification of New York Ruling Letter, (NYRL) 840663, dated 
May 18, 1989, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3). 

Facts: 


The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. 

In NYRL 840663, the drug, Acyclovir, was classified under 2933.90.2800, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), a provision which was dutiable 
at 8.1 percent ad valorem under the general column one rate. 

Issue: 

What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 

Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having an arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not an “aromatic” or “modified aromatic” 
compound because it lacks a benzene ring and only contains a pyrimidine ring and an imi- 
dazole ring, fused to each other. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
cluded from classification in any other subheading. Accordingly, pursuant to GRIT, Acyclo- 
vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring. 

Holding: 


The product identified is properly classifiable within subheading 2933.39.5900, 
HTSUSA, which provides for “Heterocyclic compounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other.” The general column one rate of duty is 3.7 percent ad valorem. 
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NYRL 340663, dated May 18, 1989, is hereby modified. 
This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, RockvIlle, MD 20857, (202) 857-8400. 
JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958636 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. CHARLENE WAKAI 


BETACHEM, INC. 
PO. Box 682 
Franklin Lakes, NJ 07417 


Re: Proposed modification of NYRL 845649 concerning the tariff classification of Acyclo- 
vir (CAS 59277-89-3). 


DEAR MS. WAKAI 
This letter concerns the modification of New York Ruling Letter (NYRL) 845649, dated 


October 17, 1989, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3). 


Facts: 

The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. 

In NYRL 845649, the drug, Acyclovir, was classified under 2933.90.2800, Harmonized 


Tariff Schedule of the United States Annotated (HTSUSA), a provision which was dutiable 
at 8.1 percent ad valorem under the general column one rate. 


Issue: 
What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 
Law and Analysis: 


Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 
eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and ifthe headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having an arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not an “aromatic” or “modified aromatic” 
compound because it lacks a benzene ring and only contains a pyrimidine ring and an imi- 
dazole ring, fused to each other. 
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In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
cluded from classification in any other subheading. Accordingly, pursuant to GRI 1, Acyclo- 
vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring. 

Holding: 

The product identified is properly classifiable within subheading 2933.59.5900, 
HTSUSA, which provides for “Heterocycliccompounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 845649, dated October 17, 1989, is hereby modified. 

This merchandise may be subject to the regulations of the Food and Drug Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, (202) 857-8400. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:TC:FC 958637 ASM 
Category: Classification 


Tariff No. 2933.59.5900 
Ms. JOAN VON DOEHREN 


MANAGER IMPORT/EXPORT 
INTERCHEM CORPORATION 

120 Route 17 North 

PO. Box 1579 

Paramus, NJ 07653-1579 


Re: Proposed modification of NYRL 889635 concerning the tariff classification of Acyclo- 
vir (CAS 59277-89-3). 


DEAR Ms. VON DOEHREN: 
This letter concerns the modification of New York Ruling Letter (NYRL) 889635, dated 


October 8, 1993, regarding the tariff classification of the anti-viral drug, Acyclovir (CAS 
59277-89-3). 


Facts: 

The subject product, Acyclovir, is being imported for use as an antiviral drug for human 
consumption. 

In NYRL 889635, the drug, Acyclovir, was classified under 2933.90.9000, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which provides for “Hetero- 
cyclic compounds with nitrogen hetero-atom(s) only; nucleic acids and their salts: Other: 
Other: Other: Drugs.” The rate of duty for this provision under the general column one 
rate is 3.7 percent ad valorem. 

Issue: 

What is the proper classification under the HTSUSA of Acyclovir (CAS 59277-89-3)? 
Law and Analysis: 

Classification of merchandise under the HTSUSA, is made in accordance with the Gen- 


eral Rules of Interpretation (GRI’s). The systematic detail of the harmonized system is 
such that virtually all goods are classified by application of GRI 1, that is, according to the 
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terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRI’s may then be applied. The 
Explanatory Notes to the Harmonized Commodity Description and Coding System (EN’s), 
which represent the official interpretation of the tariff at the international level, facilitate 
classification under the HTSUSA by offering guidance in understanding the scope of the 
headings and GRI’s. 

An examination of the chemical structure of Acyclovir shows that it is a heterocyclic, 
non-aromatic compound. According to Additional U.S. Note 2(a) to Section VI, HTSUSA, 
the term “aromatic” refers to chemical compounds containing one or more fused or 
unfused benzene rings. Additional U.S. Note 2(b) to Section VI, HTSUSA, states that a 
“modified aromatic” must have at least one six-membered heterocyclic ring containing no 
less than four carbon atoms and having an arrangement of molecular bonds as in the ben- 
zene or quinone ring, but does not include a structure in which one or more pyrimidine 
rings are the only rings present. Acyclovir is not an “aromatic” or “modified aromatic” 
compound because it lacks a benzene ring and only contains a pyrimidine ring and an imi- 
dazole ring, fused to each other. 

In this case, Acyclovir contains a pyrimidine ring which is classifiable in subheading 
2933.59, HTSUSA, and it is our determination that this product would thereby be pre- 
cluded from classification in any other subheading. Accordingly, pursuant to GRI 1, Acyclo- 
vir is properly classifiable within subheading 2933.59.5900, HTSUSA, which specifically 
provides for heterocyclic compounds containing a pyrimidine ring. 


Holding: 


The product identified is properly classifiable within subheading 2933.59.5900, 
HTSUSA, which provides for “Heterocycliccompounds with nitrogen hetero-atom(s) only; 
nucleic acids and their salts: Compounds containing a pyrimidine ring (whether or not 
hydrogenated) or piperazine ring in the structure; nucleic acids and their salts: Other: 
Drugs: Other.” The general column one rate of duty is 3.7 percent ad valorem. 

NYRL 889635, dated October 8, 1993, is hereby modified. 

This merchandise may be subject to the regulations of the Food and Drug’Administra- 
tion. You may contact them at 5600 Fishers Lane, Rockville, MD 20857, (202) 857-8400. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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(Slip Op. 95-184) 


FEDERAL-MOGUL CoRP, PLAINTIFF v. UNITED STATES, DEFENDANT, AND SKF 
USA Inc., SKF GBH, SKF FRANCE, S.A., SKF INDUSTRIE S.PA., SKF 
SVERIGE AB, AND SKF (U.K.) LTD., DEFENDANT-INTERVENORS 


Court No. 92-06-00422 


(Dated November 20, 1995) 
ORDER OF FURTHER REMAND 


TSOUCALAS, Judge: Upon considering the Motion for Further Remand 
of Defendant-Intervenors SKF USA Inc., SKF GmbH, SKF France, 
S.A., SKF Industrie S.p.A., SKF Sverige AB and SKF (U.K.) Limited 
(collectively “SKF”), and upon considering all other proceedings and 
papers filed herein, it is hereby 

ORDERED, that SKF’s motion be, and the same hereby is granted, and 
it is further 

ORDERED, that this case is remanded for further proceedings in accor- 
dance with the opinion of the U.S. Court of Appeals for the Federal Cir- 
cuit in Federal-Mogul Corporation v. United States, Ct. Nos. 94-1097, 
—1104 (August 28, 1995) (“Federal-Mogul”), including an opportunity 
for the U.S. Department of Commerce to inform the Court whether it 
wishes to utilize the amount-based tax-neutral value-added tax adjust- 
ment methodology employed in the determination at issue in Federal- 
Mogul, and it is further 

ORDERED, that if the U.S. Department of Commerce wishes to utilize 
the aforementioned methodology, the agency should recalculate the 
antidumping margins accordingly and file said recalculated margins 
and remand results with this Court within ninety (90) days of the date of 
this Order, and it is further 

ORDERED, that any comments on the aforementioned remand results 
are due within thirty (30) days after the filing of such results, and that 
any rebuttal comments are due within fifteen (15) days thereafter. 
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(Slip Op. 95-185) 


YAMAHA Motor Co., LTD. AND YAMAHA Motor Corp, U.S.A., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TORRINGTON CO., DEFENDANT. 
INTERVENOR 


Court No. 92-07-00471 


Plaintiffs move pursuant to Rule 56.2 of the Rules of this Court for judgment on the 
agency record regarding the Department of Commerce, International Trade Administra- 
tion’s (“Commerce”) final determination entitled Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France; et al.; Final Results of Anti- 
dumping Duty Administrative Reviews (“Final Results”), 57 Fed. Reg. 28,360 (1992). 
Plaintiffs challenge Commerce’s (1) disregard of information supplied by plaintiffs and 
application of best information available (“BIA”) to assess plaintiffs’ dumping margins, 
and (2) use of the “all others” rate from the original less than fair value (“LTFV”) inves- 
tigation as BIA to calculate the dumping margins. 

Held: Plaintiffs’ motion is denied. The Court holds that Commerce’s resort to BIA to 
assess plaintiffs’ dumping margins and its use of the LTFV “all others” rate to calculate 
the dumping margins was proper given the multiple and pervasive nature of errors and 
omissions in plaintiffs’ submission. The Court sustains Commerce’s Final Results insofar 
as they pertain to plaintiffs’ claims. 

[Plaintiffs’ motion for judgment on the agency record denied; case dismissed. ] 


(Dated November 20, 1995) 


Willkie Farr & Gallagher (William J. Clinton, James P Durling, Daniel R. Hunter, 
Robert H. Edwards, Jr. and Barbara K. Summers) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Thomas H. Fine and Stephen J. Claeys, Office of the Chief Counsel for Import 
Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, James R. Cannon, Jr., John 
M. Breen and Olufemi A. Areola) for defendant-intervenor. 


OPINION 


TSOUCALAS, Judge: At issue in this action are certain aspects of the 
final determination of the United States Department of Commerce, 
International Trade Administration (“Commerce”), entitled Antifric- 
tion Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France; et al.; Final Results of Antidumping Duty Administrative 
Reviews (“Final Results”), 57 Fed. Reg. 28,360 (1992), concerning 
imports made from May 1, 1990 through April 30, 1991. 

Plaintiffs, Yamaha Motor Co., Ltd. and Yamaha Motor Corp., U.S.A. 
(collectively “Yamaha”), respectively exported and imported ball bear- 
ings, cylindrical roller bearings, spherical plain bearings, and parts 
thereof (“bearings” or “AFBs”) from Japan during the period encom- 
passed by the underlying administrative review. Yamaha alleges that 
the following errors by Commerce render the Final Results unsup- 
ported by substantial evidence and not in accordance with law: (1) disre- 
gard of information supplied by plaintiffs and resort to best information 
available (“BIA”) to assess Yamaha’s dumping margins, and (2) use of 
the “all others” rate from the original less than fair value (““LTFV”) 
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investigation as BIA. Yamaha moves for judgment on the agency record 
on these matters pursuant to Rule 56.2 of this Court. 


BACKGROUND 

On May 15, 1989, Commerce published antidumping duty orders on 
AFBs from various countries, including Japan. See Antidumping Duty 
Orders: Ball Bearings, Cylindrical Roller Bearings, and Spherical 
Plain Bearings, and Parts Thereof From Japan, 54 Fed. Reg. 20,904 
(1989). 

On June 28, July 19 and August 14, 1991, Commerce initiated admin- 
istrative reviews of those orders with respect to sixty-three manufactur- 
ers or exporters, including Yamaha Motor Company for the period May 
1, 1990 through April 30, 1991. See Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From the Federal Republic 
of Germany, France, Italy, Japan, Romania, Singapore, Sweden, Thai- 
land, and the United Kingdom; Initiation of Antidumping Administra- 
tive Reviews, 56 Fed. Reg. 29,618 (1991); Initiation of Antidumping and 
Countervailing Duty Administrative Reviews, 56 Fed. Reg. 33,251 
(1991); Initiation of Antidumping and Countervailing Duty Adminis- 
trative Reviews, 56 Fed. Reg. 40,305 (1991). 

On March 31, 1992, Commerce issued its preliminary determinations 
in the second administrative reviews. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From Japan; Prelim- 
inary Results of Antidumping Duty Administrative Reviews and Partial 
Termination of Administrative Reviews, 57 Fed. Reg. 10,868 (1992).? 

On June 24, 1992, Commerce published one joint final determination 
for the nine administrative reviews. See Final Results, 57 Fed. Reg. at 
28,360. 

On July 15, 1992, Yamaha commenced this action, challenging the 
Final Results with respect to Japan. 

On October 23, 1992, the Court granted The Torrington Company’s 
(“Torrington”) motion to intervene in this action. 

On December 14, 1992, Commerce published amended Final Results, 
correcting certain clerical errors. See Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, 
Italy, Japan, Sweden, and the United Kingdom; Amendment to Final 
Results of Antidumping Duty Administrative Reviews, 57 Fed. Reg. 
59,080 (1992). 


DISCUSSION 
The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 
The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 


1 See also Federal Republic of Germany, 54 Fed. Reg. 20,900 (1989); France, 54 Fed. Reg. 20,902 (1989); Italy, 54 Fed. 
Reg. 20,903 (1989); Romania, 54 Fed. Reg. 20,906 (1989); Singapore, 54 Fed. Reg. 20,907 (1989); Sweden, 54 Fed. Reg. 
20,907 (1989); Thailand, 54 Fed. Reg. 20,909 (1989); United Kingdom, 54 Fed. Reg. 20,910 (1989). 

2 See also France, 57 Fed, Reg. 10,859 (1992); Federal Republic of Germany, 57 Fed. Reg. 10,862 (1992); Italy, 57 Fed, 
Reg. 10,865 (1992); Romania, 57 Fed. Reg. 10,871 (1992); Singapore, 57 Fed. Reg. 10,873 (1992); Sweden, 57 Fed. Reg. 
10,875 (1992); Thailand, 57 Fed. Reg. 10,877 (1992); United Kingdom, 57 Fed. Reg. 10,878 (1992). 
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accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. 
Cir. 1990). 

Statute provides that the antidumping duty margin equals “the 
amount by which the foreign market value exceeds the United States 
price for the merchandise.” 19 U.S.C. § 1673 (1988). Although Com- 
merce has discretion to determine the existence and the degree of a mar- 
gin, it is required to make an “apples-to-apples” comparison between 
sales in the United States and the home market. See Torrington Co. v. 
United States, 44 F.3d 1572, 1580 (Fed. Cir. 1995). See also Smith-Co- 
rona Group v. United States, 713 F.2d 1568, 1571-73 (Fed. Cir. 1983), 
cert denied, 465 U.S. 1022 (1984). In accordance with this principle, 
Commerce “normally will calculate foreign market value and United 
States price based on sales at the same commercial level of trade.” 
19 C.FR. § 353.58 (1992). 

Generally, Commerce calculates FMV based on prices to the first 
unrelated party in the home market. See, e.g., Nihon Cement Co. v. 
United States, 17 CIT 400, 415 (1993) (“Commerce starts out with the 
first sale to an unrelated purchaser both in the United States market 
and in the foreign market”). Regulation provides that Commerce will 
only use related-party home market sales to compute FMV “if satisfied 
that the price is comparable to the price at which the producer or reseller 
sold such or similar merchandise to a person not related to the seller.” 
19 C.ER. § 353.45(a) (1992); see Sugiyama Chain Co. v. United States, 
18 CIT __,__, 852 F Supp. 1103, 1113 (1994) (court agrees that 
19 U.S.C. § 1677b(a)(3) (1988) allows Commerce to use related-party 
prices which pass a comparability test, but respondent must submit suf- 
ficient information for Commerce to conduct such a test). See also Mit- 
subishi Heavy Indus., Ltd. v. United States, 17 CIT 1024, 1028, 833 F. 
Supp. 919, 923 (1993) (Commerce must ascertain whether sales to 
related parties are at arm’s length). Where arms-length sales are not 
demonstrated, Commerce “will calculate foreign market value based on 
sales of such or similar merchandise at the most comparable commercial 
level of trade.” 19 C.FR. § 353.58. For example, Commerce is permitted 
to base FMV upon sales by the related party to the first unrelated party. 
19 U.S.C. § 1677b(a)(3) (1988); 19 C.FR. § 353.45(b) (1992). Finally, 
where sales from different levels of trade are used to determine FMV 
and United States price, Commerce will “make appropriate adjust- 
ments for the [level-of-trade] differences affecting price comparability.” 
19 C.FR. § 353.58. See also 19 U.S.C. § 1677b(a)(4)(B). 
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In addition, 19 U.S.C. § 1677e(c) (1988) authorizes Commerce to rely 
on BIA “whenever a party * * * refuses or is unable to produce informa- 
tion requested in a timely manner and in the form required, or other- 
wise significantly impedes an investigation.” Section 1677e(b) requires 
Commerce to use BIA “[i]f the administering authority is unable to 
verify the accuracy of the information submitted.” 19 U.S.C. § 1677e(b). 
The relevant regulation similarly provides: 

The Secretary will use the best information available whenever the 
Secretary: 
(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or 
(2) Is unable to verify, within the time specified, the accuracy and 
completeness of the factual information submitted. 
19 C.ER. § 353.37(a) (1992). 

In this second administrative review, Commerce rejected information 
supplied by Yamaha and applied the “all others” rate from the LTFV 
investigation as best information available to assess a 45.83 percent 


dumping margin for Yamaha. Final Results, 57 Fed. Reg. at 28,361, 
28,379. Commerce stated: 


Although Yamaha provided some information, the quantity of this 
information was not sufficient or adequate to form a basis to calcu- 
late foreign market value. Therefore, we have relied exclusively 
upon BIA to determine Yamaha’s dumping margin. Nevertheless, 
because Yamaha attempted to submit some information, we applied 
the second tier of BIA. 

57 Fed. Reg. at 28,379. 

Yamaha essentially presents two challenges to the propriety of Com- 
merce’s application of second tier BIA. Yamaha first challenges Com- 
merce’s asserted grounds for resorting to BIA. In the alternative, 
Yamaha contends that even if Commerce was justified in using BIA, it 
did not use the “best” information that was available on the record. 

Commerce resorted to BIA because (a) Yamaha was unable to provide 
proof of payment for sales to related distributors in the home market; 
(b) Yamaha misrepresented its home market distribution system and 
failed to report sales in the home market at the proper level of trade; and 
(c) Yamaha’s questionnaire response presented certain methodological 
problems. 57 Fed. Reg. at 28,379. 


1. Asserted Grounds for Resort to Best Information Available:* 
A. Proof of Payment: 


Yamaha first disputes Commerce’s claim that it did not prove actual 
payment for home market sales to related distributors. Yamaha insists 
that Commerce ignored record evidence of “accounting consolidations” 
establishing such payment. Plaintiffs Yamaha Motor Company, Lid., 
and Yamaha Motor Corp., U.S.A., Brief in Support of Their Motion for 


3 The administrative record is cited as “PR.” and “C.R.” referring to the public and confidential records, respectively. 
“Japan” designates the country specific record; “Gen. Issues” refers to multi-country general issues. 
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Judgment Upon the Agency Record (“Yamaha’s Brief”) at 35-37. 
Yamaha explains that, instead of transacting in cash, its related custom- 
ers pay through “accounting consolidations.” Payment is recorded as 
the aggregate of revenue received by all of the related companies 
involved in the transaction. Yamaha’s Brief at 35. For example, if a 
related company buys AFBs worth $100 from Yamaha and resells them 
for $120, the accounting records of the two companies “consolidate” the 
transaction. Yamaha’s $100 receivable is offset by the $120 of revenue 
earned by the related company. The companies’ books register $20 
profit for Yamaha and $120 in revenue for the related company. Id. 
Commerce’s Final Results addressed this issue, stating: 


Yamaha admitted that there is no formal “payment” system for 
home market sales to related customers and that such sales are 
eliminated upon consolidation. Therefore, the Department could 
not verify proof of payment. However, the Department is not decid- 
ing whether sales to consolidated subsidiaries cannot be used to 
form the basis of FMV, but rather has decided that in this case, 
Yamaha’s reported transfers to its related subsidiaries cannot be 
used to form the basis of FMV, absent indication that home market 
sales were made at the appropriate level of trade. Simply because 
Yamaha had transfers of subject merchandise to related entities at a 
particular level of trade that occurred at amounts comparable to 
sales to unrelated entities at a particular level of trade does not vali- 
date its sales response. 


Final Results, 57 Fed. Reg. at 28,388. See also March 17, 1992 Verifica- 
tion Report, Japan C.R. Doc. No. 233, Reel 19, Frs. 1471, 1472, 1476, 
1486-87. 

Yamaha has proffered no actual record evidence of payment or 
pointed to any authority which would convince the Court, that Com- 
merce held it to an unreasonable standard. The record is predominated 
by Commerce’s verification report indicating that Yamaha’s sales to 
related companies are inter-corporate transfers for which no proof of 
payment exists, since these sales are eliminated upon consolidation. See 
id. Therefore, Commerce did not err in finding that Yamaha’s reported 
transfers to related subsidiaries were not validated. 


B. Home Market: Distribution System and Level of Trade: 


Commerce argues, inter alia, that: (1) Yamaha failed to report a signif- 
icant portion of its home market distribution system; (2) Yamaha made 
sales to related home market customers at a different level of trade than 
its sales to unrelated home market customers and to unrelated custom- 
ers in the U.S. market; and (3) two of Yamaha’s unrelated home market 
“customers” were actually net suppliers of bearings to Yamaha. Defen- 
dant’s Memorandum in Opposition to Plaintiffs’ Motion for Judgment 
Upon the Agency Record (“Commerce’s Brief)” at 10. 

In the Final Results, Commerce also stated: 


The Department believes Yamaha misrepresented its distribu- 
tion system * * * 
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[I]in its Section A response, respondent represented that it had 
two distribution systems for the home market and distributed 
AFBs in Japan through a number of related and unrelated distribu- 
tors. Respondent stated that the only entity in the US. that 
imported AFBs subject to the review was YMUS [Yamaha Motor 
Corp., U.S.A.], a related subsidiary that sold ball bearings to inde- 
pendent distributor/dealers. Later in the proceeding, the Depart- 
ment requested Yamaha to confirm that it had only unrelated 
distributor/dealers as a class of customer in the U:S. market. 
Yamaha responded that its “only class of customers in the US. are 
unrelated distributor/ dealers.” December 17, 1991, Supplemental 
Response at 2 [Japan PR. Doc. No. 504, Reel 7, Frs. 1668, 1677] 
* * * | Together with other information on the record, these represen- 
tations indicated to the Department that the categories distributor 
and dealers were synonymous or the same level of trade * * *. 
Yamaha represented that its dealers/distributors * * * purchased at 
the same percentage of price list price in their particular markets, 
further indicating to the Department that only one level of trade 
existed in each market * * *. Until verification, the Department pro- 
ceeded under the belief that the extent of Yamaha’s distribution sys- 
tems were as depicted in its response. For the U.S., the distribution 
chain was depicted as: YMC [Yamaha Motor Company, 
Ltd.]—YMUS—Independent Distributor/Dealers. For the home 
market, the distribution chain was depicted as: YMC—Indepen- 
dent and Related Distributors. The Department had no reason to 
suspect that these were not comparable levels of trade. 


Final Results, 57 Fed. Reg. at 28,388-89 (emphasis added). 

Yamaha counters that it expressly requested that FMV be based on 
sales prices to two particular home market customers because they are 
unrelated to Yamaha, are similar to Yamaha’s U.S. customers, and Com- 
merce has used prices to these customers in previous related pro- 
ceedings. Yamaha argues, however, that Commerce apparently 
misattributed its explanation of direct unrelated-party sales to related- 
party sales. According to Yamaha, Commerce ignored comparable sales 
to unrelated-parties and concocted deficiencies with Yamaha’s related- 
party sales. Yamaha’s Brief at 37-40. Yamaha also argues that it 
informed Commerce that unrelated and related home market custom- 
ers purchased at a different percentage of list price from its U.S. cus- 
tomers. Id. at 41. Yamaha maintains that all of the purported 
“misrepresentations” concerning channels of trade also follow from 
Commerce’s inexplicable conclusion that Yamaha was requesting that 
FMV be based on related-party sales. Id. at 39. 

While Yamaha had suggested that, for this review, Commerce base 
FMV on prices to two particular home market unrelated customers, ver- 
ification revealed that these two “customers” were net suppliers of bear- 
ings to Yamaha. See March 17, 1992 Verification Report, Japan C.R. Doc. 
No. 233, Reel 19, Frs. 1471, 1486-87. Yamaha’s listing of its suppliers 
did not mention these two parties reported elsewhere as “customers.” 
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See July 31, 1991 Section A Response, Japan C.R. Doc. No. 15, Reel 12, 
Frs. 2260, 2270. 

Furthermore, even if the prices to these two parties had previously 
been the basis for FMV, Commerce is not bound by its prior determina- 
tions because the identification of customers upon which to base FMV is 
a factual question to be decided on a case by case basis. Cf Citrosuco 
Paulista v. United States, 12 CIT 1196, 1209, 704 F Supp. 1075, 1087 
(1988). This is especially true in the case at bar which concerns pre- 
viously undisclosed information. 

Therefore, the Court finds that Commerce reasonably concluded that 
sales prices to the two unrelated home market “customers” suggested 
by Yamaha were unusable for FMV purposes. 

In addition, in its submission, Yamaha reported two distribution sys- 
tems for sales in Japan by Yamaha Motor Company, one to independent 
“distributors” and one to related “distributors.” Yamaha also reported 
sales in the United States by related importer Yamaha Motor Corpora- 
tion USA to “independent distributor/dealers.” July 21, 1991 Section A 
Response, Japan C.R. Doc. No. 15, Reel 12, Frs. 2260, 2271-72. As the 
unrelated U.S. distributor/dealers subsequently sold bearings to the 
ultimate consumers as replacement parts, Commerce reasonably gath- 
ered that the local parts centers performed a similar function. 

Significantly, however, YMC’s Japan distribution system was broader 
than reported. The related local parts centers sold parts to independent 
dealers who sold the parts to the ultimate consumer. Yamaha failed to 
report the sales by related parts centers to the independent dealers. See 
March 17, 1992 Verification Report, Japan C.R. Doc. No. 233, Reel 19, 
Frs. 1471, 1476. As these sales were made at a substantially higher per- 
centage of list price, they had the potential of affecting Yamaha’s dump- 
ing margin. See id. Commerce did not have the benefit of the 
information it required to properly calculate FMV. Cf: Chinsung Indus. 
Co. v. United States, 13 CIT 103, 106, 705 F. Supp 598, 601 (1989). Thus, 
Commerce could not base FMV upon the price of sales to the first unre- 
lated party pursuant to 19 U.S.C. § 1677b(a)(3).4 

In order to identify appropriate home market sales upon which to 
base FMV pursuant to 19 U.S.C. § 1677b(a)(1) and 19 C.FR. § 353.45(b), 
Commerce must be able to identify respondent’s customers and the 
level of trade at which they operate. Level of trade information allows 
Commerce to match sales by trade level and to make adjustments for dif- 
ferences in levels of trade. Although the record is replete with Yamaha’s 
identification of different levels of trade in the home market and U.S. 
markets,° Yamaha reported “no variance in the prices or other terms of 
sale” between “retail” price sales to independent distributors and the 
related companies. See July 21, 1991 Section A Response, Japan C.R. 
Doc. No. 15, Reel 12, Frs. 2260, 2272, 2274 (emphasis added). However, 


4 The Final Results noted that this was the “comparable level of trade” to U.S. sales. 57 Fed. Reg. at 28,389. 


5 See, e.g., July 21, 1991 Section A Response, Japan C.R. Doc. No. 15, Reel 12, Frs. 2260, 2274, demonstrating that 
the percentages in the home and U.S. markets differed and that they were different percentages of different price levels. 
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as sales to the “middle men” local parts centers were not made at the 
same trade level as sales to unrelated home market “customers,” Yama- 
ha’s home market customers did not constitute a single class of custom- 
ers at a single level of trade. More importantly, sales to the local parts 
centers were not made at the same level of trade as U.S. dealer price sales 
to distributor/dealers in the U.S. See March 17, 1992 Verification 
Report, Japan C.R. Doc. No. 233, Reel 19, Frs. 1471, 1476. 

As the record supports Commerce’s claim that Yamaha did not pro- 
vide accurate and complete home market sales information for purposes 
of FMV calculation, the Court also rejects these challenges. 


C. Methodological Problems: 
(i) Similar Merchandise: 


Statute provides that FMV is the price at which “such or similar mer- 
chandise” is sold in the home country. 19 U.S.C. § 1677b(a)(1)(A). 
Absent sales of identical merchandise in the home and U.S. markets, 
Commerce is to identify the most similar merchandise for purposes of 
making a fair value comparison. 19 U.S.C. § 1677(16) (1988). In the 
underlying proceeding, Commerce identified the “most similar” mer- 
chandise as consisting of bearings within the same family. 

After identifying all home market models identical to models sold in 
the United States, Yamaha matched remaining U.S. models without 
identical matches to the average list price of home market bearings 
which had had identical matches in the United States. 

In the Final Results, Commerce determined that “Yamaha had used 
an incorrect method of reporting its HM [home market] sales.” 57 Fed. 
Reg. at 28,389. Commerce’s verification report elaborated: 


This methodology does not conform to the Department’s require- 
ments for reporting sales and resulted in an underreporting of 
sales. The Department’s questionnaire requires companies to 
report all identical models and all sales of all home market models 
in the same family as a model sold in the US. Respondent did not 
report on its home market sales listing all models in a given family 
which had members of its family sold in the US during the period of 
review. 


March 17, 1992 Verification Report, Japan C.R. Doc. No. 233, Reel 19, 
Frs. 1471, 1478. 

Yamaha argues that Commerce’s “price list option” permitted the 
reporting of list prices rather than individual transaction prices.® Yama- 
ha’s Brief at 28. Yamaha also argues that it under-reported home mar- 
ket sales because it misunderstood the questionnaire but its 


6 In this review, asa simplification procedure, Commerce permitted respondents who could certify that they sold the 
subject merchandise according to published price lists, to submit sales data in consolidated form. Individual sales were 
not required to be reported and prices offered in authentic published price lists could be used as the basis for foreign 
market value. March 17, 1992 Verification Report, Japan C.R. Doc. No. 233, Reel 19, Frs. 1471, 1473. 





86 CUSTOMS BULLETIN AND DECISIONS, VOL. 29, NO. 50, DECEMBER 13, 1995 


interpretation was reasonable. Id. at 27-28. According to Yamaha, the 
following text was ambiguous: 


Report home market (or third country, if appropriate) sales data 
only for those products which were identical to products sold to the 
United States. (See “Identical Merchandise” in the Glossary.) If you 
sold bearings to the United States for which there were no identical 
bearings sold or offered for sale in the home market (or TC market) 
at the time of the US. sale(s), report HM (or TC) data for all models 
in the same family as the model sold to the United States. 


Id. at 29 (quoting August 16, 1991 Sections B and C, Antidumping Ques- 
tionnaire, Gen. Issues PR. Doc. No. 27, Reel 1, Frs. 1798, 1806 (empha- 
sis added)). Yamaha maintains that it interpreted the first sentence of 
the above text as establishing a universe of model comparisons which 
included only home market models identical to U.S. models and it 
assumed that list prices for U.S.:models would be compared to average 
list prices of home market models that had been reported previously. Id. 
at 29, 31. Yamaha maintains that it interpreted the second sentence as 
requiring it to report, not sales or price data, but cost data for the differ- 
ence-in-merchandise adjustment. Id. at 30-33. Yamaha also argues that 
Commerce’s complaints are merely methodological disputes, not factual 
errors of any consequence as only a small percentage of total U.S. sales 
were affected. Id. at 33-34. Yamaha submits that Commerce could have 
extracted all of the required sales quantities from the Section A 
Response. Id. 

It is Commerce’s position that Yamaha’s methodology did not meet 
the “similar merchandise” matching requirements of 19 U.S.C. 
§ 1677(16). Commerce’s Brief at 20. Commerce argues that Yamaha’s 
methodology matched certain U.S. models to an average of the list price 
of bearings with which, potentially, there was little or nothing in com- 
mon. Id. 

In rebuttal, Yamaha maintains that it compared the U.S. models with- 
out identical home market matches to the average of identical home 
market models in the same family as the U.S. model. Reply Brief of 
Yamaha Motor Company, Ltd., and Yamaha Motor Corp., U.S.A. 
(“Yamaha’s Reply”) at 2-24 (emphasis added). 

Commerce also states that difference-in-merchandise data is only 
requested in Part V, paragraph 72 of the questionnaire and not in the 
“price list option” section. Commerce’s Brief at 21-22. 

The Court has reviewed the record and concludes that Commerce’s 
instructions were clear as to what home market bearings should be 
reported for U.S. bearings without identical matches. If the instructions 
were confusing, Yamaha should have sought clarification from Com- 
merce. 

Further, Yamaha’s argument that it misunderstood the “price list 
option” is also without merit. Pursuant to the price list option, although 
respondents were not required to list individual sales, they were 
requested to “report the total quantity of each product sold at the stated 
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list price and with the same discounts and rebates.” See, e.g., August 16, 
1991 Questionnaire, Gen. Issues PR. Doc. No. 27, Reel 1, Frs. 1798, 1806 
(emphasis added). The fact that Yamaha was permitted to report its 
sales collectively according to a price list has nothing to do with which 
home market models Yamaha was required to report. 

In addition, it is inconceivable how Yamaha could have believed Com- 
merce was seeking difference-in-merchandise data as nothing in the 
“price list option” section contained in Part III of the questionnaire dis- 
cusses difference-in-merchandise data. See id. at Frs. 1805-07. 

Although Yamaha compared U.S. models without home market iden- 
tical matches to the average of identical home market models in the 
same family,’ Commerce’s questionnaire requested sales data for all 
models in the same bearings family as the U.S. model without identical 
model matches. Instead of reporting such information, Yamaha 
matched remaining unmatched U.S. sales to an “average” of the home 
market identical sales already identified. Therefore, Commerce prop- 
erly concluded that Yamaha’s reporting of model matches was inconsis- 
tent with the requirements of 19 U.S.C. §§ 1677b and 1677(16). As 
Yamaha’s use of a methodology for comparing unmatched U.S. sales to 
an average of home market sales having identical matches was insup- 
portable, Yamaha’s argument on this point is unavailing. 


(ii) Home Market Selling Expenses: 
Under the “price list” abbreviated questionnaire response option, 


Yamaha was permitted to report aggregated expenses for this review. 

Commerce contends that Yamaha overstated its home market 
expenses by calculating them as if all of its sales had been made at full 
list price, although they were made at discounted prices. Commerce’s 
Brief at 23-26; Final Results, 57 Fed. Reg. at 28,389. Commerce 
explains, “Yamaha calculated its expense adjustment by dividing the 
total amount of each particular type of expense by the total value of 
home market sales. The resulting ratio was multiplied by the full list 
price for each unit to obtain the per-unit expense, even though the mer- 
chandise was actually sold at a deep discount.” Commerce’s Brief at 25 
(citing March 17, 1991 Verification Report, Japan C.R. Doc. No. 233, 
Reel 19, Frs. 1471, 1472). Consequently, claims Commerce, Yamaha 
decreased FMV, artificially reduced its dumping margin and “signifi- 
cantly impeded” the review. Commerce’s Brief at 24. 

As justification for overstating home market expenses, Yamaha con- 
tends that Commerce’s “price list option” required an abbreviated price 
list, not a full sales list response. In addition, Yamaha contends that 
Commerce should have known about this methodological problem prior 
to verification and could have corrected it with “a few lines of computer 
code.” Yamaha’s Reply at 2-3. 

It is the respondent’s obligation to supply Commerce with accurate 
information. Chinsung Indus., 13 CIT at 106, 705 F Supp. at 601. While 


7 See March 17, 1992 Verification Report, Japan C.R. Doc. No. 233, Reel 19, Frs. 1471, 1478. 
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Commerce may have had the information to recalculate Yamaha’s sel- 
ling expenses to correct the overstatement, the court has stated that 
respondents “must submit accurate data” and “cannot expect Com- 
merce, with its limited resources to serve as a surrogate to guarantee the 
correctness of submissions.” Murata Mfg. Co. v. United States, 17 CIT 
259, 265, 820 F. Supp. 603, 607 (1993) (citation omitted). In general, 
Commerce is not required to correct a respondent’s errors when erro- 
neous data is reported and not timely corrected. See NSK Lid. v. United 
States, 16 CIT 745, 749, 798 F Supp. 721, 725 (1992), aff'd, 996 F.2d 1236 
(Fed. Cir. 1993). Accordingly, the Court rejects Yamaha’s challenge. 

In sum, the Court finds that Commerce properly resorted to BIA to 
assess Yamaha’s dumping margins. See National Steel Corp. v. United 
States, 18 CIT __, __, 870 F. Supp. 1130, 1134 (1994) (approving 
Commerce’s resort to BIA where the foreign respondent omitted signifi- 
cant information from submissions). See also Tatung Co. v. United 
States, 18 CIT __, ___, Slip Op. 94-195 at 9-14 (Dec. 14, 1994) 
(upholding Commerce’s resort to BIA for omissions and errors). 


2. Selection of BIA: 


Once Commerce determines that BIA is necessary pursuant to 
19 U.S.C. § 1677e(c), it applies a two-tier BIA method. Under the two- 
tier method, Commerce divides respondents into two categories: those 
that were uncooperative and significantly impeded the investigation 
and those that substantially cooperated. Uncooperative respondents 
receive the higher of the highest rate assigned for any firm in the LTFV 
investigation or prior administrative reviews or the highest rate calcu- 
lated in the same administrative review. See Final Results, 57 Fed. Reg. 
at 28,379; see also Aliied-Signal Aerospace Co. v. United States, 996 F.2d 
1185 (Fed. Cir. 1993), cert denied, 115 S.Ct. 722 (1995). 

Yamaha contends that it cooperated fully with Commerce and sub- 
mitted complete data sufficient to cover every element necessary for 
Commerce’s dumping margin determination. Yamaha challenges Com- 
merce’s rejection of its submission and its application of the “all others” 
rate from the LTFV investigation as BIA. Yamaha’s Brief at 44-66. 

Yamaha’s argument on this issue is without merit. The underlying 
purpose of the BIA rules provided in 19 U.S.C. § 1677e is “to facilitate 
the determination of dumping margins as accurately as possible within 
the confines of extremely short statutory deadlines.” Allied-Signal, 996 
F.2d at 1191. Congress has bestowed broad discretion upon Commerce 
to determine what constitutes best information available. See id. at 
1191; Rhone Poulenc, Inc. v. United States, 13 CIT 218, 710 F Supp. 341 
(1989), aff'd, 899 F2d 1185 (Fed. Cir. 1990). It is for Commerce, not 
respondent, to determine what is the best information. See id. at 224, 
710 F Supp. at 346. In addition, “the best information rule is designed to 
prevent a respondent from controlling the results of an administrative 
review by providing partial information or by delaying or hindering the 
review.” Id. at 225, 710 F. Supp. at 347. 
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The Court finds that the record as a whole supports Commerce’s 
determination that the multiple and pervasive nature of Yamaha’s 
errors and omissions prevented reliance on Yamaha’s response for the 
Final Results. Particularly, Yamaha failed to provide Commerce with 
accurate and complete information concerning its home market dis- 
tribution system and the identity of its customers. It reported model 
matches incorrectly, exaggerated its home market expenses, and failed 
to adequately prove payment from related distributors. Therefore, 
Commerce properly exercised its discretion by applying second-tier BIA 
and using the LTFV “all others” rate as BIA to calculate Yamaha’s 
dumping margin. The Court sustains Commerce’s decision as reason- 
able, supported by the administrative record and in accordance with 
law. See Emerson Power Transmission Corp. v. United States, 19 CIT 
___, Slip Op. 95-195 (Sept. 1, 1995). See also Tatung Co., 18 CIT at 
___, Slip Op. 94-195 at 9-14 (upholding total use of BIA for omissions 
and errors); Rhone Poulenc, 13 CIT at 218, 710 F. Supp. at 341 (where 
errors and omissions are cumulative and widespread, Commerce may 
reject the submitted information in toto). 


CONCLUSION 


The Court holds that Commerce properly rejected data submitted by 
Yamaha in favor of the “all others” rate from the original LTFV inves- 
tigation to calculate the antidumping duty margins applicable to 
Yamaha for this review. As Commerce’s determination is supported by 


substantial evidence on the record and is in accordance with law, Yama- 


ha’s motion for judgment on the agency record is denied and this action 
is dismissed. 





(Slip Op. 95-186) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT AND Koyo SEIKO Co., LTD., ET 
AL., DEFENDANT-INTERVENORS 


Consolidated Court No. 92-06-00422 
(Dated November 20, 1995) 
ORDER 
TSOUCALAS, Judge: Upon consideration of the motion of Defendant- 
Intervenors Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. 
(together “Koyo”) for Order of Remand, and the other papers filed 


herein, it is hereby 
ORDERED, that Koyo’s Motion is hereby granted; and it is further 
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ORDERED, that the above-captioned action is remanded to the Depart- 
ment of Commerce in order to enable Commerce to consider whether it 
will calculate tax-neutral dumping margins using the so-called Mexican 
Cement methodology in these proceedings; and it is further 

ORDERED, that Commerce shall file the results of its redetermination 
on remand with the Court within sixty (60) days of the date of this Order, 
and that interested parties shall have thirty (30) days from that date to 
file their comments on the remand redetermination. 





(Slip Op. 95-187) 


SOCIETE NOUVELLE DE ROULEMENTS (SNR), PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND TORRINGTON Co., FEDERAL-MOGUL CORP, DEFENDANT: 
INTERVENORS 


Court No. 92-07-00520 


Plaintiff moves pursuant to Rule 56.2 of this Court for judgment on the agency record 
concerning certain aspects of the final determination of the United States Department of 
Commerce, International Trade Administration (“Commerce”), entitled Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof From France; et al.; 
Final Results of Antidumping Duty Administrative Reviews (“Final Results”), 57 Fed. 
Reg. 28,360 (1992), and amended by Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France, Germany, Italy, Japan, Sweden, and the United 
Kingdom; Amendment to Final Results of Antidumping Duty Administrative Reviews, 
57 Fed. Reg. 59,080 (1992). Plaintiff alleges that the Final Results are flawed because 
Commerce refused to: (1) correct an error in the home market model codes reported by 
plaintiff; and (2) employed a computer matching routine that, for many U.S. models, failed 
to find the home market identical models which were contained in the database. 

Held: Plaintiff's motion is denied. The Court holds that Commerce properly refused to: 
(1) correct alleged errors in the home market model codes reported by plaintiff; and 
(2) change its computer matching program in order to alleviate the effects of errors made 
by plaintiff in reporting families for certain bearing models. 

[Plaintiff's motion for judgment on the agency record denied; case dismissed.] 


(Dated November 21, 1995) 


Grunfeld, Desiderio, Lebowitz & Silverman (Bruce M. Mitchell, David L. Simon, Philip 
S. Gallas, Jeffrey S. Grimson, Andrew B. Schroth and Matthew L. Pascocello) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine); of 
counsel: Stacy J. Ettinger, Thomas H. Fine, Craig R. Giesze and Alicia Greenidge, Attor- 
neys, Office of the Chief Counsel for Import Administration, U.S. Department of Com- 
merce, for defendant. 

Frederick L. Ikenson, PC. (Frederick L. Ikenson, Larry Hampel, Joseph A. Perna, V, and 
J. Eric Nissley) for defendant-intervenor, Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P Stewart, Wesley K. Caine, William A. 


Fennell, Robert A. Weaver and Myron A. Brilliant) for defendant-intervenor, The Torring- 
ton Company. 


OPINION 


TSOUCALAS, Judge: Plaintiff Societe Nouvelle De Roulements 
(“SNR”), a French manufacturer of ball and cylindrical roller bearings, 





U.S. COURT OF INTERNATIONAL TRADE 41 


moves pursuant to Rule 56.2 of this Court for judgment on the agency 
record challenging the final determination of the second administrative 
review of antifriction bearings from France as it relates to SNR. See 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From France; et al.; Final Results of Antidumping Duty Admin- 
istrative Reviews (“Final Results”), 57 Fed. Reg. 28,360 (1992), and 
amended by Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From France, Germany, Italy, Japan, Sweden, 
and the United Kingdom; Amendment to Final Results of Antidumping 
Duty Administrative Reviews, 57 Fed. Reg. 59,080 (1992). SNR alleges 
that the Final Results are unsupported by substantial evidence and 
not in accordance with law because the United States Department 
of Commerce, International Trade Administration (“Commerce”), 
refused (1) to correct an error in the home market model codes reported 
by SNR; and (2) to change its computer matching routine to capture, for 
many U.S. models, the home.market identical models which were con- 
tained in the database. Non-Confidential Rule 56.2 Motion of Plaintiff 
SNR (Societe Nouvelle De Roulements) for Judgment on the Agency 
Record (“SNR’s Brief”) at 1-32. SNR requests that the Court remand 
this action to Commerce for recalculation of SNR’s dumping margin in 
accordance with the corrected computer and calculation errors identi- 
fied by SNR.! Amended Complaint at 4. 


BACKGROUND 


On May 15, 1989, Commerce published antidumping duty orders on 
ball bearings, cylindrical roller bearings and spherical plain bearings 
and parts thereof (“bearings”) from various countries, including 
France. See Antidumping Duty Orders: Ball Bearings, Cylindrical 
Roller Bearings, and Spherical Plain Bearings, and Parts Thereof From 
France, 54 Fed. Reg. 20,902 (1989).? 

On June 28, July 19 and August 14, 1991, Commerce initiated admin- 
istrative reviews of those orders with respect to sixty-three manufactur- 
ers or exporters, including SNR for the period May 1, 1990 through April 
30, 1991. See Antifriction Bearings (Other Than Tapered Roller Bear- 
ings) and Parts Thereof From the Federal Republic of Germany, France, 
Italy, Japan, Romania, Singapere, Sweden, Thailand, and the United 
Kingdom; Initiation of Antidumping Administrative Reviews, 56 Fed. 
Reg. 29,618 (1991); Initiation of Antidumping and Countervailing Duty 
Administrative Reviews, 56 Fed. Reg. 33,251 (1991); Initiation of Anti- 
dumping and Countervailing Duty Administrative Reviews, 56 Fed. 
Reg. 40,305 (1991). 

On March 31, 1992, Commerce issued the preliminary results of its 
second administrative reviews, finding margins for SNR of 0.35% for 
ball bearings and 0.00% for cylindrical roller bearings. See Antifriction 


10n January 12, 1993, SNR filed an amended complaint. 


2 See also Federal Republic of Germany, 54 Fed. Reg. 20,900 (1989); Italy, 54 Fed. Reg. 20,903 (1989); Japan, 54 Fed. 
Reg. 20,904 (1989); Romania, 54 Fed. Reg. 20,906 (1989); Singapore, 54 Fed. Reg. 20,907 (1989); Sweden, 54 Fed. Reg. 
20,907 (1989); Thailand, 54 Fed. Reg. 20,909 (1989); United Kingdom, 54 Fed. Reg. 20,910 (1989). 
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Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From France; Preliminary Results of Antidumping Duty Administra- 
tive Reviews and Partial Termination of Administrative Reviews (“Pre- 
liminary Determination”), 57 Fed. Reg. 10,859 (1992).3 

On June 24, 1992, Commerce published one joint final determination 
for the nine administrative reviews. Dumping margins for SNR were 
established at 11.27% for ball bearings and 18.37% for cylindrical bear- 
ings. Final Results, 57 Fed. Reg. at 28,360, 28,361. 

On July 24, 1992, SNR commenced this action, challenging the Final 
Results with respect to France. 

On September 21, 1992, the Court granted The Torrington Compa- 
ny’s (“Torrington”) motion to intervene in this action. Federal-Mogul 
Corporation’s (“Federal-Mogul”) motion to intervene was granted on 
October 1, 1992. 

On December 14, 1992, Commerce published amended Final Results, 
correcting certain clerical errors. See Antifriction Bearings (Other Than 
Tapered Roller Bearings) and Parts Thereof From France, Germany, 
Italy, Japan, Sweden, and the United Kingdom; Amendment to Final 
Results of Antidumping Duty Administrative Reviews (“Amended Final 
Results”), 57 Fed. Reg. 59,080 (1992).4 SNR’s amended margin for ball 


bearings was 15.96%. The percentage for cylindrical bearings remained 
at 18.37%. 


DISCUSSION 


The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1988) and 28 U.S.C. § 1581(c) (1988). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence is “more than a mere scintilla. It means such relevant evidence 
as a reasonable mind might accept as adequate to support a conclusion.” 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 


CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Home Market Model Codes:*® 


In its home market database, SNR reported model codes, i.e., product 
identification numbers or “IDNUMs,” which contained periods or 


3 See also Federal Republic of Germany, 57 Fed. Reg. 10,862; Italy, 57 Fed. Reg. 10,865 (1992); Japan, 57 Fed. Reg. 
10,868 (1992); Romania, 57 Fed. Reg. 10,871 (1992); Singapore, 57 Fed. Reg. 10,873 (1992); Sweden, 57 Fed. Reg. 
10,875 (1992); Thailand, 57 Fed. Reg. 10,877 (1992); United Kingdom, 57 Fed. Reg. 10,878 (1992). 

4SNR’s amended complaint of January 12, 1993, dropped Counts IV, V, and VI of its original complaint in light of the 
Amended Final Results and otherwise eliminated Counts ITI and VII. See Amended Complaint at 1-4. 


5 A “model code” is a string of characters, each of which represents a separate characteristic and which, together, 
represent a particular bearing model. Commerce’s computer seeking to identify identical models, will search for an 
identical string of characters among the model codes in the U.S. and home market databases reported by respondent. 
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blanks separating, within an alphanumeric string, the alphabetic from 
the numeric portion. In the U.S. market database, SNR’s reported 
model codes contained no such periods or separators. For example, SNR 
listed a particular model code in the home market as “N.307” but as 
“N307” in the U.S. market. SNR’s Brief at 13. The model codes in the 
two markets, therefore, were incompatible and prevented matching 
between comparable bearing models. In a letter to Commerce, dated 
April 3, 1992, SNR stated that the Preliminary Results had failed to 
match numerous U.S. and home market models.® See France PR. Doc. 
No. 250, Reel 4, Frs. 868-871. 

SNR contends that the error relating to its home market IDNUMs 
falls under the “egregious and obvious” standard espoused in Tehnoim- 
portexport v. United States, 15 CIT 250, 766 F. Supp. 1169 (1991) and 
thus Commerce abused its discretion in failing to correct the error. 
SNR’s Brief at 14, 22. In support, SNR argues that its inclusion of dots 
and blank separators in the home market IDNUMs caused thousands of 
identical price-to-price comparisons to register as “non-identical” and, 
consequently, artificially inflated SNR’s final dumping margin by 
approximately seven percentage points. Jd. at 24-25. In addition, SNR 
argues that the disparity between its home market and U.S. IDNUMs is 
obvious from the printout of its Section C dataset of record. Id. at 19-24. 

After the Final Results were issued, SNR suggested the insertion by 
Commerce of a two-line computer command into the computer pro- 
gramming to compress SNR’s home market IDNUMs and eliminate the 
effect of dots and spaces contained therein. See June 24, 1992 letter to 
Commerce, France PR. Doc. No. 308, Reel 4, Fr. 1383. In its response 
dated July 21, 1992, Commerce declined to make changes in SNR’s data- 
bases. See France PR. Doc. No. 319, Reel 4, Fr. 1421. SNR protests Com- 
merce’s refusal to correct this error and faults Commerce for not 
generally using the “compress” command which SNR claims is standard 
for “Statistical Analysis Software” (“SAS”) routines. SNR’s Brief at 14 
n.8; 22 n.21. According to SNR, correcting the error requires no new fac- 
tual information. Id. at 24. In the alternative, SNR argues that, even if 
the observation that its home market IDNUMs contained dots or sepa- 
rators is considered new factual information, this “fact” is self-verify- 
ing. Id. at 24 n.23. SNR also contends that the negligible burden of 
correcting this error is outweighed by the preference for accuracy in 
dumping determinations. Id. at 26. 

Commerce responds that it examined SNR’s April 3, 1992, allegation 
that certain sales of U.S. and home market models which were identical 
had not been matched and found no error in its computer program. 
Defendant’s Memorandum in Opposition to Plaintiff's Motion for Judg- 
ment Upon the Agency Record (“Commerce’s Brief”) at 7. In addition, 
Commerce argues that SNR made no attempt to correct the error and 
only made the actual nature and location of this error known after 


6 The France administrative record is cited as “PR.” and “C.R.” referring to the public and confidential records, 
respectively. “Gen. Issues” relates to the multi-country record. 
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issuance of the Final Results. Commerce’s Brief at 6-7. Commerce also 
contends that its standard SAS program does not normally contain a 
“compress” command precisely because some respondents include peri- 
ods, spaces, and other figures to signify some significant characteristic 
of particular models. Jd. at 10, 11 & n.7. 

According to Torrington, action by this Court to correct the error in 
SNR’s reporting would encourage respondents to avoid participation in 
administrative reviews. Response of The Torrington Company in 
Opposition to Plaintiff’s 56.2 Motion for Judgment on the Agency Record 
at 12. Federal-Mogul also opposes SNR, pointing out that by compres- 
sing U.S. codes but reporting home market identifiers with separators, 
SNR disregarded specific questionnaire requirements that IDNUMs be 
reported consistently. Opposition of Federal-Mogul Corporation, Defen- 
dant-Intervenor, to Plaintiff's Motion for Judgment on the Agency 
Record at 11. 

It is a well-settled principle of administrative law that an agency has 
broad discretion to fashion its own rules of administrative procedure, 
including the authority to establish and enforce time limits concerning 
the submission of written information and data. Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 
USS. 519, 544-45 (1978). 

In conducting administrative reviews pursuant to section 751(a) of 
the Tariff Act (19 U.S.C. § 1675(a) (1988)), Commerce requests perti- 
nent information from those who will be affected by the results of the 
review. In order to comply with statutory requirements, Commerce pro- 
mulgated a regulation which provides participants a specified period 
within which to submit the requested information. Commerce’s regula- 
tion which sets forth the time limits governing the submission of factual 
information provides: 


§ 353.31 Submission of factual information. 


(a) Time limits in general. (1) Except as provided in para- 
graphs (a)(2) and (b) of this section, submissions of factual informa- 


tion for the Secretary’s consideration shall be submitted not later 
than: 


* * * * * * co 


(ii) For the Secretary’s final results of an administrative review 
under § 353.22(c) or (f), the earlier of the date of publication of 
notice of preliminary results of review or 180 days after the date of 
publication of notice of initiation of the review; or 


* * * * * * * 


(2) Any interested party * * * may submit factual information to 
rebut, clarify, or correct factual information submitted by an inter- 
ested party * * * at any time prior to the deadline provided in this 
section for submission of such factual information or, if later, 
10 days after the date such factual information is served on the 
interested party * * *. 
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19 C.ER. § 353.31(a) (1992). The regulation establishing the deadline 
for the submission of factual information warns that: 


(3) [Commerce] will not consider in the final determination or the 
final results, or retain in the record of the proceeding, any factual 
information submitted after the applicable time limit. [Commerce] 
will return such information to the submitter with written notice 
stating the reasons for return of the information. 


19 C.FR. § 353.31(a)(3). Hence, after the time period expires, Com- 
merce “must refuse to consider untimely submitted information and 
instead rely on the best information available.” Ansaldo Componenti, 
S.p.A. v. United States, 10 CIT 28, 36, 628 F. Supp. 198, 204 (1986). 

The administrative record contains evidence that Commerce’s ques- 
tionnaire required that product code information for U.S. and home 
market sales of identical bearings be submitted in identical form. Com- 
merce’s questionnaire instructed that IDNUMs “must be reported in a 
consistent manner across all computer files.” See Antidumping Ques- 
tionnaire, Gen. Issues PR. Doc. No. 26, Reel 1, Frs. 1705, 1722. There- 
fore, SNR provided Commerce with data in an unreasonable format 
when Commerce had specified consistency in reporting. 

SNR submitted the information which Commerce requested but its 
home market data contained dots and separators. SNR’s response did 
not inform Commerce that the product codes presented a potential 
problem or suggest computer instructions to avoid any possible difficul- 
ties. Also, SNR had ample time, within the regulatory time limits, to dis- 
cover any possible errors in its original submission and to propose a 
remedy or attempt to submit a corrected computer tape. SNR did none 
of this. Instead, SNR waited until April 3, 1992, to inform Commerce 
that certain sales of U.S. and home market models which it claimed were 
identical had not been matched. SNR’s letter did not specify that the 
failure to find matches was caused by inconsistencies in the model codes 
or suggest any remedy. See France PR. Doc. No. 250, Reel 4, Fr. 868. 
Therefore, SNR’s initial response and its letter were inadequate in high- 
lighting the exact problem and in not presenting a way to adjust the 
codes to allow matching of U.S. and home market sales. The facts of this 
case are similar to those in Neuweg Fertigung GmbH v. United States, 
16 CIT 724, 797 F. Supp. 1020 (1992). After publication of the final deter- 
mination in that case, Neuweg suggested programming instructions to 
rectify product code problems in its original submissions. The Court 
upheld Commerce’s resort to best informa-— tion available (“BIA”) for 
sales which could not be matched because “[u]ltimately it is the respon- 
dent’s responsibility to make sure that [Commerce] understands, and 
correctly uses, any information provided by the respondent.” Jd. at 728, 
797 F. Supp. at 1024. 

In this case, Commerce examined each of the U.S. sales transactions 
which SNR claimed did not register a match and ruled out computer 
error. See France PR. Doc. No. 290, Reel 4, Frs. 1249, 1251. It is not 
unreasonable to contemplate that Commerce did not have the time or 
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resources to figure out how to adjust SNR’s product codes at that time. 
SNR waited until June 24, 1992, the day that Commerce issued the 
Final Results, to tell Commerce the exact nature of the error and to sug- 
gest a “compress” computer command to rectify the problem. See 
France PR. Doc. No. 308, Reel 4, Fr. 1383. It is clear from the adminis- 
trative record that SNR’s new factual information was untimely under 
19C.ER. § 353.31(a) as it was presented after publication of the Prelimi- 
nary Results and over 180 days from the publication of the initiation of 
this review. 

The respondent in an antidumping proceeding bears the burden of 
preparing and providing Commerce with an accurate submission within 
the prescribed statutory deadline. See NSK Lid. v. United States, 17 CIT 
590, 593, 825 F. Supp. 315, 319 (1993); see also Chinsung Indus. Co. v. 
United States, 13 CIT 103, 106, 705 F. Supp. 598, 601 (1989). Respon- 
dents “must submit accurate data” and “cannot expect Commerce, with 
its limited resources, to serve as a surrogate to guarantee the correct- 
ness of submissions.” Murata Mfg. Co. v. United States, 17 CIT 259, 265, 
820 F Supp. 603, 607 (1993) (citation omitted). Thus, in general, Com- 
merce is not required to correct a respondent’s errors when the respon- 
dent has reported erroneous data and has failed to timely correct it. See 
NSK Ltd., 17 CIT at 592, 825 F Supp. at 318; NSK Lid. v. United States, 
16 CIT 745, 749, 798 F. Supp. 721, 725 (1992), aff'd, 996 F.2d 1236 (Fed. 
Cir. 1993). See also Sugiyama Chain Co. v. United States, 16 CIT 526, 
530-33, 797 F. Supp. 989, 994-96 (1992). 

Notwithstanding Commerce’s regulatory deadlines, where corrected 
information has been untimely filed and rejected by Commerce, the 
court may remand the case to Commerce for re-calculation if the error 
complained of “was so egregious and so obvious that the failure to cor- 
rect it was an abuse of discretion and undermined the interests of jus- 
tice.” Tehnoimportexport, 15 CIT at 259, 766 F. Supp. at 1178. The error 
must be obvious from an examination of the administrative record in 
existence at the time the error is pointed out and the newly submitted 
information must be obviously correct. RHP Bearings v. United States, 
19CIT__—,_, 875 F Supp. 854, 857 (1995); NSK Ltd., 16 CIT at 749, 
798 F. Supp. at 725. The question, therefore, is whether SNR’s original 
submission was obviously in error and whether SNR’s newly submitted 
information was obviously correct. 

The Court finds that the error alleged in SNR’s April 20, 1992, letter 
was clearly not obvious from the administrative record existing at the 
time that SNR highlighted the error, otherwise it would not have taken 
SNR almost eight months from the time it submitted the computer tape 
containing the erroneous information on October 21, 1991, to discover 
the error. See France PR. Doc. No. 121, Reel 3, Fr. 1556. The fact that 
SNR did not specify the exact nature of the error in its April 3, 1992 let- 
ter to Commerce further supports the Court’s belief that the error was 
not obvious. In addition, if SNR considers this error egregious in effect, 
it has not demonstrated it. The record merely documents that SNR’s 
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concern regarding unmatched sales was limited to 89 transactions 
according to its April 3, 1992 letter to Commerce, and to[ |} transac- 
tions according to its June 24, 1992 letter. See, respectively, France PR. 
Doc. No. 250, Reel 4, Fr. 868 and No. 308, Reel 4, Fr. 1383. 

Hence, the Court finds that Commerce’s decision not to make changes 
in SNR’s database to eliminate the effect of dots and spaces contained in 
SNR’s home market IDNUMS is supported by substantial evidence on 
the record and is in accordance with law. 


2. Commerce’s Family Model Matching Methodology: 


In making identical comparisons between bearing models in the home 
and the U.S. markets for this review, Commerce’s computer program 
first grouped models into their respective families and then searched for 
identical matches within each family. SNR’s submitted data contained 
errors in listing the proper bearing family for a number of its bearing 
models. These errors became material because of Commerce’s family 
model matching methodology. 

SNR explains that it timely notified Commerce that “several” of the 
U.S. sales which had errors in the U.S. model code (“FAMILYE”) had 
identical matches in the home market database. SNR’s Brief at 26, 29. 
SNR contends that the identical models were not captured because 
Commerce used an impermissible “shortcut” model match sorting rou- 
tine which sorted the home market and U.S. databases initially by fam- 
ily, rather than by identical model, i.e., product code/model or IDNUM. 
Id. at 27-30. According to SNR, if the “product code/model” had been 
Commerce’s first sorting criterion, the computer program would have 
selected the correct model matches. Essentially, SNR argues that if 
Commerce had searched for identical, rather than similar models, in 
accordance with statutory preference, the typographical errors in its 
family coding would have been irrelevant. Id. at 27-31. SNR complains 
that the U.S. sales which had identical home market model matches but 
were not matched, were subject to a BIA rate of 56.50%. Id. at 30. 

In a letter to Commerce, dated April 3, 1992, SNR notified Commerce 
that its U.S. family descriptors contained typographical errors. See 
France PR. Doc. No. 250, Reel 4, Frs. 868-871. On June 24, 1992, after 
receiving full disclosure of Commerce’s Final Results methodology, SNR 
filed comments with Commerce concerning the typographical errors in 
the FAMILYE and advocating the “product code/model-first” approach. 
See France PR. Doc. No. 308, Reel 4, Frs. 1383, 1384. As noted above, 
Commerce declined to make changes in SNR’s databases. See France 
PR. Doc. No. 319, Reel 4, Fr. 1421. SNR now requests that the Court 
instruct Commerce to adjust its model match sorting methodology to 
allow for identical matches in the entire home market dataset by the 
variable “IDNUM,” without regard to family designator. SNR’s Brief at 
32. 

Commerce responds that SNR’s new information submitted to cor- 
rect its list of certain bearing families was untimely and that the errors 
in SNR’s family descriptors were not obvious from the record in exis- 
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tence at the time SNR first highlighted the errors. Commerce’s Brief at 
12 n.8; 13. Commerce also defends its searching of identical matches 
only within the same families as a prudent programming instruction 
that makes efficient use of computer time. Jd. at 14. 

SNR’s arguments fail to invalidate Commerce’s decision. First, SNR 
errs in claiming that its new information to correct its listing of certain 
bearing families was timely. SNR’s information was untimely pursuant 
to 19 C.FR. § 353.31(a)(ii) as it was submitted after the publication of 
the Preliminary Results and not within 180 days of the publication of 
the notice of initiation of this administrative review. As noted, a respon- 
dent “must submit accurate data” and “cannot expect Commerce, with 
its limited resources, to serve as a surrogate to guarantee the correct- 
ness of submissions.” Murata Mfg., 17 CIT at 265, 820 F. Supp. at 607 
(citation omitted). The errors pointed out by SNR are typographical 
errors which should have been picked up before SNR’s data was sub- 
mitted to Commerce. SNR cannot shift the burden of proofreading onto 
Commerce. This Court has commented that “if the burden of compiling, 
checking, rechecking, and finding mistakes in the submission of Plain- 
tiffs were placed upon Commerce, it would transform the administra- 
tive process into a futility.” Sugiyama, 16 CIT at 531, 797 F. Supp. at 994. 
The Court has consistently held that Commerce is not required to cor- 
rect a respondent’s errors when the respondent has reported erroneous 
data and has failed to timely correct it. See NSK Ltd., 17 CIT at 592, 825 
F. Supp. at 318; NSK Litd., 16 CIT at 749,.798 F. Supp. at 725. See also 
Sugiyama, 16 CIT at 533, 797 F Supp. at 995. 

As noted above, in order for Commerce to correct an error after 
respondent submits untimely corrected data, the error in respondent’s 
original submission must be obvious from the administrative record in 
existence at the time respondent highlights the error. RHP Bearings, 
19CITat__, 875 F Supp. at 857; NSK Lid., 16 CIT at 749, 798 F Supp. 
at 725. In this case, SNR’s family descriptors contained various typo- 
graphical errors. For example, as SNR points out in its April 3, 1992 let- 
ter to Commerce, in observations 3 and 4, FAMILYE should have been 
310 instead of NG81. In observations 11-15, the FAMILYE should have 
been 309 not NU30. These errors in SNR’s original submission were 
clearly not obvious errors. It is not necessary to decide whether the 
effect of the error was egregious. See, e.g., Tehnoimportexport, 15 CIT at 
259, 766 F Supp. at 1178. 

In addition, the Court believes that Commerce’s computer program 
was a reasonable and lawful means of attaining efficiency. Commerce’s 
methodology appears to be designed to match identical merchandise, or 
to match most similar models based upon bearing families when identi- 
cal models are not available. This Court has previously upheld Com- 
merce’s use of the family model matching methodology in such a 
context. See Torrington Co. v. United States, 19CIT___,__—s_—s«s, B81 F 
Supp. 622, 635, (1995) (family model matching methodology found to be 
within Commerce’s broad discretion to devise a methodology for deter- 
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mining what constitutes “similar” merchandise). See also Koyo Seiko 
Co. v. United States, 66 F3d 1204 (Fed. Cir. 1995) (Commerce has 
implicit delegated authority to develop model-match methodology for 
determining what is “such or similar” merchandise under 19 U.S.C. 
§ 1677b). SNR itself concedes that, absent its typographical mistakes in 
reporting FAMILYE, Commerce’s family-first “matching methodology 
would not cause otherwise identical bearings to become ‘non-matches’ 
because bearings with the same model number should always be in the 
same family.” SNR’s Brief at 29 (emphasis added). Thus, the Court can- 
not say that Commerce used an impermissible approach under the stat- 
ute. See 19 U.S.C. § 1677b(a)(1)(A) (1988); 19 U.S.C. § 1677(16) (1988). 

Accordingly, Commerce’s refusal to change its computer program to 
minimize the effects of SNR’s flawed bearing FAMILYE data is sup- 
ported by substantial evidence on the record and is in accordance with 
law. 


CONCLUSION 


The Court finds that Commerce properly refused to: (1) correct 
alleged errors in the home market model codes reported by SNR; and 
(2) change its computer program in order to alleviate the effects of 
alleged errors made by SNR in reporting families for certain bearing 
models. Therefore, Commerce’s reliance on SNR’s uncorrected 
information to calculate SNR’s dumping margin is sustained. SNR’s 
motion for judgment on the agency record is denied and this case is 
dismissed. 





(Slip Op. 95-188) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INnc., SKF 
FRANCE, S.A, SNR ROULEMENTS, SNR BEARINGS, USA, INC. 
EUROCOPTER FRANCE, AEROSPATIALE HELICOPTER CORP, AND PRATT & 
WHITNEY CANADA INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00531 


(Dated November 22, 1995) 


ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) of 
the United States Court of Appeals for the Federal Circuit, Appeal Nos. 
94-1097 and 94-1104, and decision/mandate (Nov. 3, 1995) concerning 
Appeal No. 94-1148 remanding this case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1258 (1993), that the Department of 
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Commerce, International Trade Administration (“Commerce”), incor- 
rectly adjusted USP for France’s value added tax (“VAT”) is vacated; 
and it is further 

ORDERED that the judgment of this Court in Federal-Mogul, dated 
November 30, 1993, which directed Commerce to apply France’s VAT 
rate to United States price (“USP”) calculated at the same point in the 
stream of commerce as where France’s VAT rate is applied for home 
market sales and add the resulting amount to USP is vacated; it is 
further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 





(Slip Op. 95-189) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CoO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
INDUSTRIES, S.PA., AND FAG CUSCINETTI S.PA., DEFENDANT-INTERVENORS 


Court No. 91-07-00532 
(Dated November 22, 1995) 
ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) of 
the United States Court of Appeals for the Federal Circuit, Appeal Nos. 
94-1097 and 94-1104, and decision/mandate (Nov. 3, 1995) concerning 
Appeal No. 94-1149 remanding this case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1258 (1993), that the Department of 
Commerce, International Trade Administration (“Commerce”), incor- 
rectly adjusted USP for Italy’s value added tax (“VAT”) is vacated; and it 
is further 


ORDERED that the judgment of this Court in Federal-Mogul, dated 
November 30, 1993, which directed Commerce to apply Italy’s VAT rate 
to United States price (“USP”) calculated at the same point in the 
stream of commerce as where Italy’s VAT rate is applied for home mar- 
ket sales and add the resulting amount to USP is vacated; it is further 
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ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 





(Slip Op. 95-190) 


FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA Inc., SKF 
GmsBH, GMN GeorG MULLER NURNBERG AG, INA WALZLAGER 
SCHAEFFLER KG, INA BEARING Co., INc., NTN BEARING CorP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, FAG 
KUGELFISCHER GEORG SCHAFER KGAA, AND PRATT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00533 
(Dated November 22, 1995) 
ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) of 
the United States Court of Appeals for the Federal Circuit, Appeal Nos. 
94-1097 and 94-1104, and decision/mandate (Nov. 3, 1995) concerning 
Appeal No. 94-1175 remanding this case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1249, 839 F. Supp. 881 (1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for the German value added tax 
(“VAT”) is vacated; and it is further 

ORDERED that the order of this Court in connection with Federal-Mo- 
gul, dated November 30, 1993, which directed Commerce to apply the 
German VAT rate to United States price (“USP”) calculated at the same 
point in the stream of commerce as where the German VAT rate is 
applied for home market sales and add the resulting amount to USP is 
vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
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change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is 
further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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FEDERAL-MOGUL CORP, PLAINTIFF AND TORRINGTON CO., PLAINTIFF- 
INTERVENOR v. UNITED STATES, DEFENDANT, AND SKF USA INc., SKF 
GmsBH, GMN GeorG MULLER NURNBERG AG, INA WALZLAGER 
SCHAEFFLER KG, INA BEARING Co., INc. NTN BEARING CorRP OF 
AMERICA, NTN KUGELLAGERFABRIK (DEUTSCHLAND) GMBH, FaG 
KUGELFISCHER GEORG SCHAFER KGAA, AND PRATT & WHITNEY CANADA 
INC., DEFENDANT-INTERVENORS 


Court No. 91-07-00533 


(Dated November 22, 1995) 
ORDER 


TSOUCALAS, Judge: In accordance with the decision (Aug. 28, 1995) of 
the United States Court of Appeals for the Federal Circuit, Appeal Nos. 
94-1097 and 94-1104, and decision/mandate (Nov. 3, 1995) concerning 
Appeal No. 94-1150 remanding this case with instructions, it is 

ORDERED that the decision and judgment of this Court in Federal-Mo- 
gul Corp. v. United States, 17 CIT 1249, 839 F. Supp. 881 (1993), that the 
Department of Commerce, International Trade Administration (“Com- 
merce”) incorrectly adjusted USP for the German value added tax 
(“VAT”) is vacated; and it is further 

ORDERED that the order of this Court in connection with Federal-Mo- 
gul, dated November 30, 1993, which directed Commerce to apply the 
German VAT rate to United States price (“USP”) calculated at the same 
point in the stream of commerce as where the German VAT rate is 
applied for home market sales and add the resulting amount to USP is 
vacated; it is further 

ORDERED that, as Commerce has informed the Court that it now 
wishes to return to the tax-neutral methodology that was found by the 
appellate court to be reasonable, this case is remanded to Commerce to 
recalculate the final dumping margins at issue by implementing the 
change in tax adjustment methodology based on the amount of foreign 
tax, rather than tax rate, to establish the dumping margins; and it is fur- 
ther 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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(Slip Op. 95-192) 


MURATA MANUFACTURING Co., LTD. AND MURATA ELECTRONICS 
NORTH AMERICA, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT 


Court No. 92-04-00272 


Plaintiffs challenge the final scope ruling by Commerce in Final Scope Ruling on the 
Request By Murata for Clarification of the Antidumping Duty Order on Cellular Mobile 
Telephones and Subassemblies From Japan (date stamped Mar. 31, 1992) (Scope Ruling 
II). 

Held: Scope Ruling II is vacated to the extent that it relies upon Scope Ruling T' and 
unlawfully expands the CMT Order. Scope Ruling IT is remanded in part and sustained in 
part. The Court holds the inclusion by Commerce of plaintiffs’ independently-traded com- 
ponents within the scope of the CMT Order without first applying the same factors Com- 
merce applied to in-house subassemblies in Cellular Mobile Telephones and 
Subassemblies From Japan, 50 Fed. Reg. 45,447 (Dep’t Comm. 1985) (final determ. of 
sales at LTFV) to determine if the independently-traded components were within the 
“class or kind” of merchandise covered by the CMT Order is unsupported by substantial 
evidence on the record and is otherwise not in accordance with law. Scope Ruling II is 
remanded to Commerce to permit the agency to determine if plaintiffs’ independently- 
traded components are within the “class or kind” of merchandise covered by the CMT 
Order. In its remand determination, Commerce is directed to consider: (1) the general 
physical characteristics; (2) the expectations of the ultimate purchasers; (3) the channels 
of trade in which the product is sold; (4) the manner in which the product is advertised and 
displayed; and (5) the ultimate use of plaintiffs’ independently-traded components that 


Commerce seeks to include within the CMT Order. Scope Ruling IJ is sustained in all other 
respects. 


(Dated November 22, 1995) 


Arnold & Porter (Richard A. Johnson, Michael T: Shor, Susan T. Morita), for plaintiffs. 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of Jus- 
tice (Michael S. Kane), for defendant. 


Timothy A. Harr, for amicus curiae Motorola, Incorporated. 


OPINION 

CARMAN, Judge: Plaintiffs, Murata Manufacturing Company, Ltd. and 
Murata Electronics North America, Incorporated! (collectively 
“Murata”), filed a motion for judgment upon the agency record pur- 
suant to U.S. CIT R. 56.2 to appeal the final scope ruling by the Interna- 
tional Trade Administration (ITA), United States Department of 
Commerce (Commerce or Department) in Final Scope Ruling on the 
Request By Murata for Clarification of the Antidumping Duty Order on 
Cellular Mobile Telephones and Subassemblies From Japan (date 
stamped Mar. 31, 1992) (Scope Ruling II), reprinted in App. to P\s.’ Br. in 
Supp. of Mot. for J. Upon the Agency R. (Pls.’ App.) Tab 1. Murata com- 
menced this action under 19 U.S.C. § 1516a(a)(2)(B)(vi) (1988). The 
United States Court of International Trade (CIT) has jurisdiction over 
this action pursuant to 28 U.S.C. § 1581(c) (1988). 


t Final Determination—Request By Murata Erie North America Inc., and Murata Manufacturing Co., Lid., to 
Exclude Duplexers, Voltage Control Oscillators, and Active Filters from the Antidumping Duty Order on Cellular 
Mobile Teleph and Sub blies from Japan (date stamped Aug. 30, 1991) (Scope Ruling 1). 


1 At the time it filed its motion, Murata Electronics North America, Incorporated was named Murata Erie North 
America, Incorporated. 
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I. BACKGROUND 


In 1984, Motorola, Incorporated, (Motorela) an American manufac- 
turer of cellular mobile telephones (CMTs), petitioned Commerce to ini- 
tiate an antidumping investigation of all CMTs manufactured in Japan, 
plus all mobile transceivers or kits of components and subassemblies 
manufactured in Japan for use in final assembly of CMTs. Subsequent 
investigations by Commerce established that CMTs and CMT subas- 
semblies from Japan were being sold in the United States at less than 
fair value (LTFV), and that the sales of those products were materially 
injuring a United States industry. See Cellular Mobile Telephones and 
Subassemblies From Japan, 50 Fed. Reg. 45,447 (Dep’t Comm. 1985) 
(final determ. of sales at LTFV) (Final Determination); Cellular Mobile 
Telephones and Subassemblies Thereof From Japan, USITC Pub. 1786, 
Inv. No. 731-TA-207 (Dec. 1985) (final) (ITC Final Report). Accordingly, 
Commerce issued an antidumping order encompassing CMTs, CMT 
transceivers, CMT control units, and certain subassemblies thereof. See 
Antidumping Duty Order: Cellular Mobile Telephones and Subassem- 
blies From Japan, 50 Fed. Reg. 51,724 (Dep’t Comm. 1985) (CMT Order 
or Order). 


A. Scope of the Investigation: 


The scope of the investigation underlying the CMT Order is described 
in the Final Determination as “cellular mobile telephones (CMTs), CMT 
transceivers, CMT control units, and certain subassemblies thereof.” 
Final Determination, 50 Fed. Reg. at 45,447. Commerce explains the 
coverage of “subassemblies” in the CMT Order as follows: 


Subassemblies are any completed or partially completed circuit 
modules, the value of which is equal to or greater than five dollars, 
and which are dedicated exclusively for use in CMT transceivers or 
control units. The term “dedicated exclusively for use” only encom- 
passes those subassemblies that are specifically designed for use in 
ene and could not [be] used, absent alteration, in a non-CMT 

evice. 


Id. at 45,448. Thus, the CMT Order defines a subassembly falling within 
the scope of the Order as one satisfying a three-part definition: (1) it 
must be a completed or partially completed circuit module; (2) the value 
of which is equal to or greater than five dollars; and (3) dedicated exclu- 
sively for use in CMT transceivers or control units, only encompassing 
those subassemblies that are specifically designed for use in CMTs, and 
could not be used, absent alteration, in a non-CMT device. The scope of 
the CMT Order has been challenged in other proceedings before this 
Court and the Court of Appeals for the Federal Circuit (CAFC).? 


2 See, e.g., Mitsubishi Elec. Corp. v. United States, 12 CIT 1025, 700 F. Supp. 538 (1988) (Mitsubishi L), aff'd, 8 Fed. 
Cir. (T) 45, 898 F.2d 1577 (1990) (Mitsubishi II); » hi Elec. Corp. v. United States, 16 CIT 730, 802 F. Supp. 455 
(1992) (Mitsubishi IID), aff'd, 12 Fed. Cir.(T)__, 11 F3d.1070 (1993) (table). In Mitsubishi I, plaintiffs challenged, inter 
alia, Commerce's decision in the Final Determination to include CMT subassemblies within the scope of the CMT 
Order. The CIT upheld the Commerce's determination that discrete CMT subassemblies are within the scope of the 
Order. The CAFC affirmed. 
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B. Scope Ruling I: 


To frame the discussion of Scope Ruling II in this case, it is necessary 
to examine a prior scope ruling, which Commerce issued in response to 
an earlier scope ruling request by Murata. In January 1986, Murata 
filed a request for a scope ruling seeking a determination that eleven 
specific components it imported were outside the scope of the CMT 
Order. In January 1991, Commerce requested comments from inter- 
ested parties regarding Murata’s scope ruling request. Murata 
advanced three arguments to support its position: (1) Murata was not a 
CMT manufacturer, nor related to one; (2) the components were not 
CMT subassemblies as that term is defined in the CMT Order; and 
(3) the components were not “dedicated exclusively for use” in CMTs, 
and therefore were not within the scope of the CMT Order. On August 
30, 1991, Commerce rejected Murata’s claims and determined Murata’s 
eleven components were within the scope of the CMT Order. See 
International. Trade Administration, United States Department of 
Commerce: Final Determination—Request By Murata Erie North 
America Inc., and Murata Manufacturing Co., Ltd., to Exclude Duplex- 
ers, Voltage Control Oscillators, and Active Filters from the Antidump- 
ing Duty Order on Cellular Mobile Telephones and Subassemblies from 
Japan (date stamped Aug. 30, 1991) 18-19 (Scope Ruling L), reprinted in 
Pls.’ App. Tab 2. 

Murata challenged Scope Ruling I in a consolidated action wherein 
plaintiffs, including Murata, argued Commerce changed the scope of the 
CMT Order in a manner inconsistent with its original terms and 
improperly extended the scope of the Order to include independently- 
traded components produced by non-CMT manufacturers without ana- 
lyzing whether such components were the same “class or kind” of 
merchandise as CMTs. The CIT agreed with plaintiffs and held Scope 
Ruling I unlawfully expanded the scope of the CMT Order by altering 
the definition of subassemblies. Ericsson GE Mobile Communications 
Inc. v. United States, 17 CIT 571, 578-79, 825 F. Supp. 1085, 1091 (1993) 
(Ericsson I), aff'd in part, vacated in part, and remanded, 13 Fed. Cir. (T) 

, 60 F3d 778 (1995) (Ericsson IID). Specifically, the CIT held in 
Ericsson I that Commerce impermissibly expanded the CMT Order by 
changing the third part of its definition of subassemblies, the “dedicated 
exclusively for use” part, to require importers to show: (1) their prod- 
ucts are “actually used” in a non-CMT product; (2) the actual alterna- 
tive use occurs in the United States subsequent to importation; and 
(3) the actual use in the United States is commercially available. Erics- 
son I, 17 CIT at 578-81, 825 F. Supp. at 1091-93. The CIT held “these 
requirements are not implicit in the Order, but instead amount to an 


In Mitsubishi III, the CIT held Commerce’s 1991 scope ruling unlawfully expanded the scope of the CMT Order by 
requiring importers to prove their CMT subassemblies were actually employed in the production of non-CMT devices 
in the United States to avoid having their products deemed “dedicated exclusively for use” in CMT transceivers or 
control units. Mitsubishi III, 16 CIT at 737-38, 802 F. Supp. at 461. The Court found no language in the CMT Order 
requiring such a showing and therefore held this new standard was not sustainable as a mere clarification of the Order. 
Id. The CAFC affirmed. 
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expansion of the scope of the CMT Order.” Accordingly, the CIT set aside 
and vacated Scope Ruling I. Id. at 583, 825 F. Supp. at 1094.8 

Because the CIT in Ericsson I found Commerce unlawfully expanded 
the third part of the subassemblies definition, the Court did not reach 
plaintiffs’ argument that Commerce had abandoned the first part of the 
definition—the “completed or partially completed circuit mod- 
ules”—and substituted a new test requiring inquiry as to whether the 
component was necessary to perform a function of the CMT or contrib- 
ute to a function necessary for a CMT. Id. at 578, 825 F Supp. at 1091. 
This issue is now before this Court in the instant action. 

The CIT in Ericsson I did consider plaintiffs’ argument that Com- 
merce unlawfully expanded the scope of the CMT Order to cover inde- 
pendently-traded subassemblies without first determining whether 
independently-traded components were within the “class or kind” of 
merchandise covered by the Order. See id. at 582-83, 825 F. Supp. at 
1094. Plaintiffs argued Commerce limited its original analysis in the 
Final Determination to related subassemblies and thus did not decide 
the independently-traded components issue. See id. at 582, 825 F. Supp. 
at 1094. The Court found the language in the Final Determination sup- 
ported plaintiffs’ arguments: 


[Blefore Commerce concludes in further scope rulings based on the 
Order at issue that independently traded subassemblies are the 
“same class or kind” of merchandise covered by the Order, it must 
first apply the same factors it applied to in-house subassemblies in 
the Final Determination. 


Id. at 583, 825 F Supp. at 1094. The question whether independently- 
traded components are properly included within the scope of the Order 
is also at issue in the instant action. 


C. Scope Ruling I: 


In January 1992, prior to the CIT’s decision in Ericsson I, Murata ini- 
tiated a second scope request asking Commerce to find that all of Mura- 
ta’s electronic components were outside the scope of the CMT Order on 
the grounds that 


(i) Murata’s independently-traded components are not the same 
“class or kind” of merchandise as complete CMTs, (ii) Murata’s 
components are not “circuit modules,” and therefore not “subas- 
semblies” within the meaning of the CMT Order, and (iii) Murata’s 
components as a whole are not “dedicated exclusively for use” in 
CMT transceivers or control units. 


(Pls.’ Br. in Supp. of Mot. for J. Upon the Agency R. (Pls.’ Br.) at 13 (foot- 
note omitted).) On March 31, 1992, Commerce ruled on Murata’s 
second scope request by expressly relying on its findings in Scope Ruling 


3 In Ericsson III, the CAFC affirmed the CIT’s decision in Ericsson I to vacate the scope ruling and agreed that Com- 
merce impermissibly expanded the scope of the CMT Order. Ericsson III, 13 Fed. Cir. (T) at___, 60 F.3d at 779. The 
CAFC also held, however, the CIT should not have entered final judgment for plaintiffs on the record before the CIT. Jd. 
at __, 60 F3d at 783. “[T]he Commerce Department should be given another opportunity to interpret the order at 
issue in this case,” the CAFC explained. Jd. Thus, the CAFC reversed the CIT’s decision in part and remanded the case 
to permit Commerce “to interpret the order according to any of its legally acceptable options.” Id. 
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I and responding that Murata “has provided no new information to sup- 
port its argument that its components should be excluded from the 
order. Based on this, we determine that reconsideration of the decision 
is unwarranted and a scope inquiry is unnecessary.” Scope Ruling II at 
5. 

The bulk of Scope Ruling II describes the procedural history of Mura- 
ta’s challenges to the CMT Order and summarizes Murata’s previous 
scope ruling request. The Analysis section of the ruling refers to the 
August 30, 1991, determination, which is Scope Ruling I, and states in 
full: 


The regulations provide that in response to an application for a 
scope determination, the Department may conclude that no inquiry 
is warranted to determine whether a product is included within the 
scope of an order. Because the issue presented is directly related to 
the Department’s August 30, 1991, determination regarding Mura- 
ta’s subassemblies, the Department determines that no inquiry is 
warranted. See 19 CFR 353.29(b). 

As articulated in the May 31, 1991, preliminary determination 
and the August 30, 1991, final determination regarding certain 
CMT subassemblies produced by Murata. The order was estab- 
lished on CMTs and CMT subassemblies from Japan. The order 
covers CMT subassemblies that are dedicated exclusively for use 
within CMTs and have a value of five dollars or more. There is no 
distinction made in the order as to whether the CMT subassemblies 
are made by CMT manufacturers or by non-CMT manufacturers. 

As the Department stated in its preliminary scope determination 
of May 31, 1991, and upheld in its August 30, 1991 final scope deter- 
mination, the order does not make any distinction between CMT 
manufacturers and non-CMT manufacturers. During the inquiry 
on Murata’s first scope clarification request, the Department 
addressed arguments from the respondents (including Murata) 
that subassemblies from non-CMT manufacturers were not within 
the scope of the order by referring to its “class or kind” analysis 
from the original less than fair value (LTFV) investigation. The 
Department stated in its original LTF'V investigation that while it 
had reason to believe that some CMT components purchased by 
CMT manufacturers from non-CMT manufacturers may not be 
dedicated exclusively for use in CMTs, the Department determined 
that if a subassembly did not meet the “dedicated exclusively for 
use” criteria, it would not be covered by the order. 

The order covers CMT subassemblies exported to the United 
States from Japan, dedicated exclusively for use in CMTs, and have 
a value of five dollars or more are nonetheless covered by the order. 


Id. at 4-5. 


II. CONTENTIONS OF THE PARTIES 
A. Plaintiffs: 


Murata first principal argument is that Scope Ruling IT unlawfully 
expanded the “class or kind” of merchandise covered by the CMT Order 
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to include independently-traded components. To support this conten- 
tion, Murata argues first the Court in Ericsson I held that before Com- 
merce concluded in further scope rulings based on the CMT Order that 
independently-traded subassemblies were within the “class or kind” of 
merchandise covered by the CMT Order, Commerce “‘must first apply 
the same factors it applied to in-house subassemblies in the Final Deter- 
mination.’” (Pls.’ Br. at 3 (quoting Ericsson I, 17 CIT at 583, 825 F Supp. 
at 1094).) Because Commerce failed in Scope Ruling II to apply such fac- 
tors, known as the “Diversified Products” factors, Murata complains 
the agency erred.® Second, Murata argues the record in this case demon- 
strates that neither Commerce nor Motorola intended to include inde- 
pendently-traded components in the LTFV investigation. Therefore, 
Murata reasons, “independently-traded components produced by non- 
CMT manufactures should be excluded” from the CMT Order because 
non-CMT manufacturers cannot circumvent an order targeted at 
CMTs. (Id. at 28-29.) Third, Murata claims Commerce is precluded 
from arguing that independently-traded components are covered by the 
CMT Order because Commerce previously informed the Court during 
oral argument in Mitsubishi I that independently-traded components 
were not covered. (Murata Tr. at 30-31.) Thus, Murata asks this Court 
to apply the doctrine of judicial estoppel to foreclose Commerce from 
changing its position in this proceeding. (Pls.’ Reply Br. in Support of 
Mot. for J. Upon the Agency R. (Pls.’ Reply Br.) at 12-15.) 

Murata’s second principal contention is that by ruling Murata’s com- 
ponents are “circuit modules” within the meaning of the CMT Order, 
Scope Ruling II “violates the well-established principle that Commerce 
may not change the scope of an order in a manner inconsistent with its 
original terms.” (Pls.’ Br. at 17 (citations omitted).) Murata contends 
Commerce erected a wholly new test to define a partially completed cir- 
cuit module when the agency stated “components that contribute to any 
CMT function are partially completed circuit modules and therefore are 
subassemblies covered by the order.” Scope Ruling II at 2, quoted in Pls.’ 
Br. at 40 (emphasis omitted). Murata complains this “new ‘contributes 
to a CMT function’ test is so broad that it essentially eviscerates the 
term ‘circuit module’ of any substantive meaning. Any component, no 
matter how small or minor, could be said to ‘contribute’ to a CMT func- 
tion, and thus * * * be a ‘partially completed circuit module.’” (Pls.’ Br. 


4 In Diversified Prods. Corp. v. United States, 6 CIT 155, 572 F. Supp. 883 (1983), the Court reviewed the ITA’s 
application of certain criteria to determine if the merchandise under review belonged to the “class or kind” of merchan- 
dise encompassed in the dumping finding. Diversified Prods. Corp., 6 CIT at 162-63, 572 F. Supp. at 889-90. The ITA 
had considered: “the general physical characteristics of the merchandise, the expectation of the ultimate purchasers, 
the channels of trade in which the merchandise moves, the ultimate use of the merchandise, and cost.” Jd. at 162,572 F. 
Supp. at 889 (citations omitted). Upon review of the ITA’s application of these factors, the Court upheld the ITA’s 
“same class or kind” determination. All of these factors, except cost, have been codified at 19 C.FR. 
§ 353.29(i)(2)(i)-(iv) since 1990. 


5 Murata claims that when the Diversified Prods. factors are applied to Murata’s independently-traded components 
“the only possible conclusion is that such components are a different ‘class or kind’ of merchandise than complete 
CMTs.” (Pls.’ Br. at 17; see also id. at 29-38.) On this point, Murata suggests, a remand i is a because when 
the “application of correct legal principles could lead to only one | that i ts are a dif- 
ferent ‘class or kind’ of merchandise—there is no need to remand to the administrative agency for reconsideration.” 
(Id. at 31 (citations omitted).) 
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at 41 (footnote omitted).) Murata traces the use of the term “circuit 
module” from Motorola’s petition through the preliminary and final 
LTFV determinations and concludes Commerce developed a narrow, 
precise definition that does not include discrete electronic components. 
(Id. at 41-48.) 


B. Defendant: 


Commerce responds that it correctly applied the three-part definition 
of CMT subassemblies and determined that independently-traded sub- 
assemblies are within the “class or kind” of merchandise covered by the 
CMT Order. (Def.’s Mem. in Opp’n to Pls.’ Mot. for J. Upon the Admin. 
R. (Def.’s Br.) at 27.) There is no distinction in the CMT Order, Com- 
merce argues, between the manufacturers of subassemblies and those 
who assemble subassemblies into CMTs. The three criteria in the Order 
“apply with equal force, regardless of the relationship between the par- 
ties.” (Id. at 25.) To support its argument, Commerce points to the Final 
Determination where the agency observed, “[w]hile some CMT subas- 
semblies * * * may be purchased by CMT manufacturers from unrelated 
parties * * * such separately traded items may not meet the ‘dedicated 
exclusively for use’ criterion, and therefore might not be covered by the 
scope of any order.” Final Determination, 50 Fed. Reg. at 45,451, quoted 
in Def.’s Br. at 25. Commerce argues this plainly demonstrates “the rele- 
vant inquiry is whether the imported subassemblies are ‘dedicated 
exclusively for use in CMTs’—as opposed to the identity of the party who 
finally assembles the subassemblies into the completed CMTs.” (Def.’s 
Br. at 26.) 

Commerce rejects Murata’s call for a Diversified Products analysis. 
To begin, Commerce argues such an analysis is usually employed to 
determine whether newly developed products are included in a pre-ex- 
isting antidumping duty order. (Id. at 29 (citation omitted).) Commerce 
also suggests a resort to the Diversified Products analysis is appropriate 
to clarify an ambiguous order or to determine whether two physically 
different items are properly included within the same “class or kind” of 
merchandise. None of these circumstances are present here, Commerce 
argues, and thus resort to Diversified Products is unnecessary. Further- 
more, Commerce contends this Court may not “require Commerce to 
perform an additional ‘class or kind’ analysis based upon an analysis of 
commercial factors, such as the Diversified Products factors, when the 
merchandise at issue is physically identical to the merchandise 
described in an antidumping duty order.” (Id. at 21 (citing Alsthom 
Atlantique v. United States, 4 Fed. Cir. (T) 71, 78, 787 F2d 565, 571 
(1986)).) 

In response to Murata’s arguments concerning the definition of cir- 
cuit modules, Commerce contends the Final Determination “deliber- 
ately rejected a descriptive, technical, or functional definition of those 
subassemblies covered by the CMT Order in favor of a clear-cut, objec- 
tive standard based upon the dollar value of the merchandise.” (Id. at 35 
(citation omitted).) Commerce submits it sought to avoid “wading into 
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the technical morass” of descriptive definitions, and instead adopted a 
bright-line, dollar value cut-off of five dollars to delineate those subas- 
semblies covered under the Order. (Id. at 36.) This standard was specifi- 
cally upheld by the CIT and the CAFC, Commerce continues, and 
Murata’s arguments that the Court should adopt a descriptive standard 
are flatly inconsistent with these judicial determinations. Commerce 
considers Murata’s present challenge “simply a transparent attempt to 
relitigate the outcome of the prior * * * determinations which upheld 
the five-dollar standard.” (Id. at 37-38.) 


III. STANDARD OF REVIEW 


In an action challenging Commerce’s determination that imported 
merchandise is covered by an existing antidumping duty order, this 
Court must review whether the challenged determination is “unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law.” 19 U.S.C. § 1516a(b)(1)(B)(i). (1994). “Substantial 
evidence is something more than a ‘mere scintilla,’ and must be enough 
reasonably to support a conclusion.” Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986) (citations 
omitted), aff'd, 5 Fed.Cir. (T) 77, 810 F2d 1137 (1987). 


IV. DISCUSSION 


“It is well established * * * that the ITA has the authority to clarify the 
scope of its antidumping duty orders. Commerce, however, may not 
expand the scope of such orders beyond the merchandise encompassed 
by the final less than fair value determinations.” Mitsubishi III, 16 CIT 
at 733-34, 802 F Supp. at 458 (citations omitted). Although Commerce 
“enjoys substantial freedom to interpret and clarify its antidumping 
orders * * *. it may not change them.” Ericsson III, 13 Fed. Cir. (T) at 
___, 60 F3d at 782 (citing Smith Corona Corp. v. United States, 8 Fed. 
Cir. (T) 180, 182, 915 F.2d 683, 686 (1990) (“Although the scope of a final 
order may be clarified, it can not be changed in a way contrary to its 
terms.”) (citation omitted)). 

At the outset, the Court notes that insofar as Scope Ruling II explic- 
itly incorporates Scope Ruling I, which was vacated and set aside by this 
Court, there is a strong argument that Scope Ruling IJ must fall in 
turn.® For example, Commerce states in Scope Ruling II that the issue 
before Commerce is “directly related” to Scope Ruling I and that “{aJll 
of the arguments presented in Murata’s [second scope ruling] request 
were taken into consideration in/Scope Ruling I].” Scope Ruling II at 5. 
Commerce then concludes: 


Murata has provided no new information to support its argument 
that its components should be excluded from the order. Based on 
this, we determine that reconsideration of the decision is unwar- 


6 This argument was not raised in the papers before the Court inasmuch as the CAFC’s decision in Ericsson III had 
not issued when the parties prepared their papers. The argument was raised, however, in oral argument when plain- 
tiffs’ counsel stated, “[T]his Court and the CAFC have vacated scope ruling one. It’s null and void. By definition, Com- 


merce’s scope ruling two can no longer be correct because it was based solely on a vacated decision.” (Murata Tr. at 
27-28.) 
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ranted and a scope inquiry is unnecessary. Therefore, the Depart- 
ment, taking precedence from [Scope Ruling I] * * * determines 
that Murata’s electronic components * * * fall within the scope of 
the order * * *. 


Id. In light of the foregoing, the Court finds Scope Ruling I is inextric- 
ably linked to the analysis and conclusions reached in Scope Ruling II. 
(See supra part I.C.) Thus, because this Court vacated and set aside 
Scope Ruling I in Ericsson I, and that order has been upheld by the 
CAFC, the Court holds Scope Ruling II is vacated to the extent that it 
relies upon Scope Ruling I and unlawfully expands the CMT Order. 
Scope Ruling II is remanded in part and sustained in part for the follow- 
ing reasons. 


A. Independently-Traded Components: 


The starting point for determining whether independently-traded 
components are within the “class or kind” of merchandise described in 
the CMT Order is to examine the descriptions of the merchandise in the 
petition, the initial investigation, the determinations of the ITA and the 
International Trade Commission (ITC), and the resulting antidumping 
duty order. See 19 C.FR. § 353.29(i)(1) (1991); see also Nitta Indus. 
Corp. v. United States, 11 Fed. Cir.(T)__,__—«y 997 F.2d 1459, 1461 
(1993) (citing Smith Corona Corp., 8 Fed. Cir. (T) at 182, 915 F.2d at 685 
(“The class or kind of merchandise encompassed by a final antidumping 
order is determined by the order, which is interpreted with the aid of the 
antidumping petition, the factual findings and legal conclusions 
adduced from the administrative investigations, and the preliminary 
order.” ) (citations omitted)). Turning first to the petition, Motorola was 
careful to include not only completed CMTs in its petition, but also 
“collections of cellular mobile telephone subassemblies (‘kits’).” (Anti- 
dumping Petition on Behalf of Motorola, Inc. 11 (Nov. 5, 1984) (petition), 
reprinted in P\s.’ App. Tab 14.) Motorola stated the inclusion of kits was 
“essential to prevent the Japanese manufacturers from avoiding the 
impact of any final relief * * * by simply importing mobile transceivers 
or kits containing most of the necessary subassemblies or components 
into the United States for final assembly and testing.” (Id. (footnote 
omitted).) The petition then, can be read to include only those subas- 
semblies from related manufacturers, that is, those subassemblies that 
could be reassembled into complete CMTs upon importation to related 
companies thereby evading the antidumping order. Similarly, the ITC in 
its investigation observed that “most subassemblies manufactured by 
these firms were used proprietarily in the manufacture of transceivers 
and control units. A neglible [sic] volume was sold to foreign and/or 
other U.S. manufacturers.” (ITC Final Report, at A-7; see also id. at 
A-11 (“Subassemblies are not discussed separately because producers 
do not regularly maintain separate data on these items: virtually all of 
these items are used proprietarily in the manufacture of transceivers 
and control units.”) (emphasis added).) Finally, in the preliminary and 
final LTFV determinations, Commerce stated the purpose of including 
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subassemblies was “to prevent circumvention of any antidumping order 
on CMTs through the importation of major CMT subassemblies,” which 
could easily be reassembled into complete CMTs thereby evading the 
Order. Cellular Mobile Telephones and Subassemblies From Japan, 50 
Fed. Reg. 24,554, 24,455 (Dep’t Comm. 1985) (prelim. determ. of sales at 
LTFV) (Preliminary Determination); Final Determination, 50 Fed. Reg. 
at 45,448.7 Thus, Commerce’s investigation initially appears to include 
only those subassemblies moving between related parties, presumably 
because circumvention of a CMT Order would seem especially likely in 
such cases. Nevertheless, there appears to be little on the record that 
would justify excluding subassemblies that meet the three-part defini- 
tion from being within the scope of the Order merely because they were 
independently traded. For Commerce to exclude such subassemblies for 
this reason would seem to invite evasion of the legitimate purposes of 
the CMT Order. Indeed, in the Final Determination Commerce did not 
expressly exclude independently-traded subassemblies from the Order 
but instead chose to note “[w]hile some CMT subassemblies * * * may 
be purchased by CMT manufacturers from unrelated parties * * * such 
separately traded items may not meet the ‘dedicated exclusively for use’ 
criterion, and therefore might not be covered by the scope of any order.” 
Final Determination, 50 Fed. Reg. at 45,451. This seems to demonstrate 
Commerce’s intent to include independently-traded subassemblies 
within the scope of the Order provided such subassemblies satisfy the 
three-part definition of subassemblies as described in the Order. 

After review of the descriptions of the merchandise under investiga- 
tion as expressed in the petition, the initial investigation, the deter- 
minations of the ITA and ITC, and the CMT Order, the Court finds it is 
not clear if Commerce meant to include independently-traded compo- 
nents in its investigation and subsequent Order. This is not to say that 
independently-traded components are not covered by the CMT Order.® 
Because the above evidence is not dispositive, however, Commerce must 
follow its regulatory regime to determine whether independently- 
traded components are within the “class or kind” of merchandise 


7 Commerce observed that “[t]wo of the companies investigated export CMT subassemblies to the United States to 
related ¢ which ly perform some form of further manufacture or assembly before selling the com- 
pleted CMTs to unrelated parties,” Preli *y Determination, 50 Fed. Reg. at 24,455 (emphasis added); Final Deter- 
mination, 50 Fed. Reg. at 45,448 (same). 

& On this goin, the Court is not persuaded by Murata’s claim that Commerce is judicially estopped from arguing that 
i ts are covered under the CMT Order because, Murata contends, Commerce previously 
ts were excluded from the Order. (See Murata Tr. at 30-31; Pls.’ Reply Br. at 12-15 (discussing 
government counsel’s representation during oral argument in Mitsubishi I).) The doctrine of judicial estoppel gener- 
ally provides “‘where a party assumes a certain position in a legal pr ding, and ds in maintaining that posi- 
tion, he may not thereafter, simply because his interests have changed, assume a contrary position.’” Wang Lab., Inc. v. 
Applied Computer Sciences, Inc., 958 F.2d 355, 358 (Fed. Cir. 1992) (quoting Davis v. Wakelee, 156 U.S. 680, 689 ( 1895)). 
The Court does not consider the comments made by government counsel at oral argument in Mitsubishi I sufficiently 
clear enough to constitute a “position in a legal proceeding” within the meaning of Wang Lab. (See Murata Tr. at 
105-07, 125 (illustrating the spirited debate between respective counsel as to the interpretation of government coun- 


sel’s statements during oral argument in Mitsubishi I).) Accordingly, the Court holds judicial estoppel does not apply in 
this instance. 
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described in the Order. See 19C.F.R.§ 353.29(i)(2).9 Those rules provide 
that Commerce shall apply the Diversified Products criteria, promul- 
gated at 19 C.FR. § 353.29(i)(2)(i)-(iv), when an examination of the 
petition, the initial investigation, and the ITA and ITC determinations 
is not dispositive as to whether a particular product is within the “class 
or kind” of merchandise described in an existing order. See also Nitta 
Indus. Corp., 11 Fed. Cir.(T) at__, 997 F.2d at 1461 (“[I]n the event 
that [ITA] cannot make a scope determination based on this informa- 
tion, it then looks to the Diversified Products criteria. Such an analysis 
finds support in the law * * *.”) (citations omitted). 

The Court’s analysis here is consistent with the CIT’s consideration 
in Ericsson I of whether independently-traded subassemblies were 
within the “class or kind” of merchandise described in the Order.!° 
Given that the CIT’s discussion in Ericsson I was in response to argu- 
ments challenging Scope Ruling I, which Scope Ruling II expressly 
relies upon for its analysis and conclusions, and given that similar argu- 
ments are raised here to challenge Scope Ruling II, the Court finds no 
reason to deviate from the analysis in Ericsson I.11 

Accordingly, the Court holds the inclusion by Commerce of Murata’s 
independently-traded components within the scope of the CMT Order 
without first applying the same factors Commerce applied to in-house 


2 Commerce’s argument that Alsthom Atlantique precludes the Court from “requir{ing] Commerce to perform an 
additional ‘class or kind’ analysis * * * when the merchandise at issue is physically identical to the merchandise 
described in an antidumping duty order” is unavailing. In Alsthom Atlantique, the CAFC considered, inter alia, 
whether the CIT erred in remanding to determine whether “shunt reactors were within the class or kind of merchan- 
dise encompassed by large power transformers” as set out in the underlying antidumping determination by the Depart- 
ment of Treasury (Treasury), the authority responsible for determining the applicable antidumping duties prior to the 
transfer of this power to ITA. Alsthom Atlantique, 4 Fed. Cir. (T) at 78, 787 F.2d at 571. The CAFC observed “Treasury's 
{Antidumping Proceeding] notice explicitly indicated that Treasury was investigating, and that its findings would 
apply to, all types of large power transformers including shunt reactors.” Jd. at 73, 787 F.2d at 567. In conclusion, the 
CAFC held: “In a [Tariff Act of 1930 § 751] review, the ITA does not have the power to substitute its judgment for 
Treasury's when Treasury has specifically included an item within its antidumping determination.” Id. at 79, 787 F2d 
at 571 (emphasis added). As discussed above, the evidence in this case is not dispositive whether ITA specifically 
included independently-traded ts in its investigation and subsequent CMT Order. Therefore, the Court 
finds Commerce’s reliance on Alsthom Atlantique misplaced. 


10 In Ericsson I, the CIT examined, inter alia, plaintiffs’ argument that Commerce unlawfully expanded the scope of 
the CMT Order to cover independently-traded sub blies without performing the “same class or kind of merchan- 
dise” analysis. Ericsson I, 17 CIT at 582-83, 825 F. Supp. at 1094. Commerce opposed Murata’s argument claiming “the 
relationship of the parties is not a basis for exclusion of a given producer's subassembly from the scope of the Order.” Id. 
at 582, 825 F Supp. at 1094. The CIT found: 


The language of the Final Determination provides support for Murata’s argument. In the Final Determination, 
Commerce concluded that “CMT subassemblies that are ‘dedicated exclusively for use’ in CMTs are the same 
‘class or kind’ of merchandise as lete CMTs.” 50 Fed. Reg. at 45,448. Commerce then listed the factors upon 
which it based the determination that a new product was within the “class or kind” of merchandise described in a 
prior antidumping finding: 
(1) General physical characteristics, (2) the expectations of the ultimate purchasers, (3) the channels of trade 
in which the product is sold, (4) the manner in which the product is advertised and displayed, and (5) the ulti- 
mate use of the merchandise in question. 
Id. A discussion of the application of these factors to CMT subassemblies followed in which Commerce made refer- 
ences to subassemblies manufactured in-house. The only reference to unrelated parties excluded them from the 
analysis: “While some CMT components may be purchased by CMT manufacturers from unrelated parties, the 
Department has reason to believe that such separately traded items may not meet the ‘dedicated exclusively for 
use’ criteria, and therefore would not be covered by the scope of any order.” Id. 
Id. at 582-83, 825 F. Supp. at 1094. In conclusion, the CIT observed, “before Commerce concludes in further scope 
rulings based on the Order at issue that ind dently traded sub blies are the ‘same class or kind’ of merchan- 
dise covered by the Order, it must first apply the same factors it applied to in-house subassemblies in the Final Deter- 
mination.” Id. at 583, 825 F. Supp. at 1094. 


11 This analysis in Ericsson I is arguably dicta as that decision did not turn upon the treatment of independently- 
traded components under the CMT Order. The Court continues to find, nevertheless, the reasoning in Ericsson I is 
persuasive on the point of requiring Commerce to apply the same factors it applied to in-house subassemblies in the 
Final Determination to those ind 2p d tly- -traded p ts in Murata’s scope ruling request. The issue of inde- 


pendently-traded ¢ ts as di d in Ericsson I was neither raised nor discussed in Ericsson III, where the 
CAFC reviewed the CIT’s decision in Ericsson I. 
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subassemblies in the Final Determination to determine if the indepen- 
dently-traded components were within the “class or kind” of merchan- 
dise covered by the CMT Order is unsupported by substantial evidence 
on the record and is otherwise not in accordance with law. Scope Ruling 
IT is remanded to Commerce to permit the agency to determine if Mura- 
ta’s independently-traded components are within the “class or kind” of 
merchandise covered by the CMT Order. Commerce is directed on 
remand to apply the same factors it applied to in-house subassemblies in 
the Final Determination to those independently-traded components in 
Murata’s scope ruling request. Commerce shall consider: (1) the general 
physical characteristics; (2) the expectations of the ultimate purchasers; 
(3) the channels of trade in which the product is sold; (4) the manner in 
which the product is advertised and displayed; and (5) the ultimate use 
of Murata’s independently-traded components that Commerce seeks to 
include within the CMT Order.!2 


B. Circuit Modules: 


In Scope Ruling II, Commerce summarizes the findings of Scope Rul- 
ing I by stating, in relevant part, “components that contribute to any 
CMT function are partially completed circuit modules and therefore are 
subassemblies covered by the order.” Scope Ruling II at 2 (emphasis 
added).!° Murata claims the underscored language marks an unlawful 
expansion of the CMT Order. The Court disagrees. There is little doubt 
the scope ruling adds a gloss to the definition of subassemblies as 
expressed in the Final Determination and the CMT Order. The issue, 
however, is not whether the scope ruling employs language different 
from the Final Determination and the CMT Order, as it clearly does. The 
question is whether the deviation marks a clarification of the Order, 
which is within the province of Commerce, or is an unlawful expansion 
of the Order. For the reasons stated below, the Court holds the inclusion 
of the clarifying language in Scope Ruling II is a permissible clarifica- 
tion of the CMT Order. 

Murata’s concern that the clarification would allow Commerce to find 
that any component, no matter how small or minor, could be said to con- 
tribute to a CMT function, and thus be a “partially completed circuit 
module,” is misplaced. The three-part definition of subassemblies ade- 
quately restricts the Order to include only those subassemblies that sat- 


12 The Court rejects Murata’s claim that: a remand i is unnecessary because the “application of correct legal principles 
could lead to only one conclusion—that indep p ts are a different ‘class or kind’ of merchandise.” The 


application of the Diversified Products analysis pursuant to its regulations is squarely within the province of Com- 
merce. 





13 qn Scope Ruling I, Commerce clarified the definition of subassemblies covered by the Order. 

Because of the difficulty presented in identifying each component to be covered by name, the Department 

constructed the definition of a subassembly in such a way as to capture within the scope of the order those circuit 

modules which perform certain basic CMT functions * * *. Partially completed circuit modules cannot perform 

— _— functions themselves, but they docontribute to the basic function of CMTs and therefore, are included in 

the order. 
Scope Ruling I at 9 (emphasis added). Commerce noted, however, that its definition of a subassembly was not unlim- 
ited. Commerce claimed the five-dollar value requirement and the “dedicated exclusively for use” in CMTs require- 
ment in the definition ensured that subassemblies used in non-CMT applications would not be included in the Order. 
Id. In conclusion, Commerce stated that a “subassembly which meets these requirements and which performs a func- 
tion or contributes to the performance of a CMT function fulfills the Department’s definition of a covered CMT subas- 
sembly.” Jd. (emphasis added). 
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isfy the definition. Such subassemblies are deemed to be the same “class 
or kind” of merchandise as the CMTs into which they ultimately are 
incorporated. See Mitsubishi II, 8 Fed. Cir. (T) at 52, 898 F.2d at 1584. In 
this way, those “small or minor components” that do not satisfy the 
three-part definition will not be found to be the same “class or kind” of 
merchandise as completed CMTs and will not fall within the Order. The 
Court finds Commerce’s interpretation of what components constitute 
a “partially completed circuit module” is well-within the agency’s 
discretion to adopt. See id. at 51, 898 F.2d at 1582-83 (“The determina- 
tion of the applicable scope of an antidumping order that will be effective 
to remedy the dumping that the [ITA] has found lies largely in the 
[ITA’s] discretion.”) (citation omitted). 

Murata also argues that Commerce’s “contributes to any CMT func- 
tion” test is virtually identical to the “some of the functions test” that 
Commerce erected in the remand determination following Ericsson I. In 
the remand, Commerce defined a “basic booster” as a device consisting 
of at least an amplifier and a duplexer and determined “‘a booster is a 
CMT transceiver since the basic booster provides certain necessary 
functions common to all CMTs, which typically reside in a traditional 
transceiver.” Ericsson GE Mobile Communications Inc. v. United 


States, 18 CIT , 850 F. Supp. 34, 35 (1994) (citation omitted) (Erics- 
son II), aff'd in part, vacated in part, and remanded, 13 Fed. Cir. (T) 
___, 60 F3d 778 (1995) (Ericsson III). The CIT held Commerce unlaw- 
fully expanded the scope of the CMT Order by creating this new stan- 


dard, which was not part of either the Order or the Final Determination. 
Id. at ___, 850 F Supp. at 37. The CAFC, however, vacated the CIT’s 
order in Ericsson IT, and held that it is “permissible for the Department 
to define as a ‘transceiver’ any component of a CMT that performs some 
functions of a CMT transceiver.” Ericsson III, 13 Fed.Cir.(T)at___, 60 
F.3d at 784. In the same way, this Court holds Commerce’s interpreta- 
tion of a “partially completed circuit module” to be a component that 
“contributes to any CMT function” is a permissible interpretation of the 
CMT Order. Accordingly, Commerce’s clarification of the CMT Order as 
expressed in Scope Ruling II pertaining to the definition of a “partially 
completed circuit module” is sustained. 


IV. CONCLUSION 


The Court holds Scope Ruling II is vacated to the extent that it relies 
upon Scope Ruling I and unlawfully expands the CMT Order. Scope Rul- 
ing II is remanded in part and sustained in part. The Court holds the 
inclusion by Commerce of Murata’s independently-traded components 
within the scope of the CMT Order without first applying the same fac- 
tors Commerce applied to in-house subassemblies in the Final Deter- 
mination to determine if the independently-traded components were 
within the “class or kind” of merchandise covered by the CMT Order is 
unsupported by substantial evidence on the record and is otherwise not 
in accordance with law. Scope Ruling II is remanded to Commerce to 
permit the agency to determine if Murata’s independently-traded com- 
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ponents are within the “class or kind” of merchandise covered by the 
CMT Order. In its remand determination, Commerce is directed to con- 
sider: (1) the general physical characteristics; (2) the expectations of the 
ultimate purchasers; (3) the channels of trade in which the product is 
sold; (4) the manner in which the product is advertised and displayed; 
and (5) the ultimate use of Murata’s independently-traded components 
that Commerce seeks to include within the CMT Order. Scope Ruling II 
is sustained in all other respects. 





(Slip Op. 95-193) 


Koyo SEIko Co., Ltp. AND Koyo Corp oF U.S.A., PLAINTIFFS v. 
UNITED STATES, DEFENDANT AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 91-09-00704 
(Dated November 22, 1995) 
ORDER 


TSOUCALAS, Judge: In accordance with the decision (Sept. 20, 1995) of 
the United States Court of Appeals for the Federal Circuit (“CAFC”), 
Appeal No. 94-1363, and mandate (Nov. 14, 1995) remanding this case 
with instructions, it is 

ORDERED that the decision of this Court in Koyo Seiko Co. v. United 
States, 17 CIT 1040, 834 F. Supp. 431 (1993), that the Department of 
Commerce, International Trade Administration (“Commerce”), erred 
in using the sum-of-the-deviations methodology without a ten percent 
cap is vacated; and it is further 

ORDERED that the order of this Court in Koyo Seiko Co., dated Septem- 
ber 21, 1993, which modified Commerce’s model-match method- ology 
and directed Commerce to apply the ten percent cap is vacated and the 
case is remanded to Commerce to employ the sum-of-the-deviations 
methodology without applying a ten percent cap consistent with the 
CAFC’s opinion; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within sixty (60) days of the entry of this order. 
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